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You can get fiduciary bonds 
fast this Hartford way 


Phone your local Hartford repre- 
sentative, supply brief, simple data, 
and you can quickly get any needed 
form of Siduciasy Bond up to 
$5,000. 


This fast, simplified Hartford 
bonding procedure enables you to 
offer your clients all the advantages 
of corporate suretyship when 
named in any fiduciary capacity, 
with all red tape eliminated. There 
are no lengthy questionnaires for 
you to complete—nothing for 
clients to sign. 

Only information required are 
essentials such as the name, ad- 
dress, and amount of estate. 


Through this arrangement all 
obstacles to corporate suretyship 
for your bonding requirements are 
eliminated. Your clients can be 
spared the necessity of asking 
friends or relatives to become their 
bondsmen. There is no need for 
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HARTFORD | 


HARTFORD FIRE INSURANCE COMPANY. 
HARTFORD ACCIDENT AND INDEMNITY COMPANY 
HARTFORD LIVE STOCK INSURANCE COMPANY 

* Hartford 15, Connecticut. } 


|<... Year in and year out you'll do well with the Hartford 
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anyone to pledge his property and 
credit as surety, thereby assuming 
the risk of an unnecessary loss. 
Thus embarrassment and personal 
obligation areavoided and friendly 
relations protected. 


Certainly you will want to know 
all about this Fiduciary Bonding 
Plan. Ask your local Hartford Ac- 
cident as Indemnity Company 
Agent, or yourinsurance broker for 
full details —he’ll gladly furnish 
them without obligation. (In over 
5000 communities you can obtain 
the name and address of the nearest 
Hartford agent quickly by callin 
Western Union by number an 
asking for “Operator 25”). 


Remember that the Hartford is 
also prepared to write Fiduciary 
Bonds in any amount with the 
capacity and the facilities for so 
doing regardless of the size of the 
estate. 
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N THE interests of objectivity 

let me invoke a little inter- 
planetary perspective for this 
article. I shall enlist as a stooge 
that familiar bug-eyed creature 


way 





‘rtyand | with the oversized head, the Man 
suming |from Mars. Ina flash of purple 
ry loss. light, let us suppose, he mate- 
a rializes in the offices of the Sur- 
ene) vey of the Legal Profession at 
k 60 State Street, Boston, just a 
ending |tundred yards from the spot 
or rs where the Boston Massacre oc- 
ompany [curred and just across from 
oker for Bunker Hill. 
furnish The Man from Mars, like 
In over {many lawyers in the land, we 
1 obtain |have good reason to believe, 
nearest Twants to know what the two- 
calling }vear-old Survey of the Legal 
my ane’ |Profession has done and is 
f . | doing. 
— 8 | “You're surveying the legal 
ath the profession,” he says. “Well, how 
sfor so many lawyers are there in the 
eof the [United States?” 





About 180,000 practising law- 
yers, we reply, close as we can 
tell. Nobody knows for sure. 
Integrated bar states keep their 
sjists up to date in the course of 
ijcllecting annual dues. But only 
ulf the states have integrated 
tars. And even where the lists 
we in existence they are hard to 
ibtain. Nobody has a clear idea 
ww many lawyers are practis- 
tg in New York City or Wash- 
agton, D. C. 



















































"The Survey of the Legal Profession 
| by CHARLES O. PORTER 


Assistant to the Director of the Survey of the Legal Profession 


The Survey of the Legal Pro- 
fession, we hurry to explain, hit 
this problem by asking Martin- 
dale-Hubbell, Inc., the only gen- 
eral national list of lawyers, to 
tabulate its data. And the Di- 
rector of the Survey persuaded 
the American Bar Association to 
establish a Lawyer Census Com- 
mittee to work with the Survey 
and Martindale-Hubbell in track- 
ing down the estimated 10% 
who are now missing. Progress 
is being made. 

Anyway, we venture, it won’t 
be long before we’ll be able to 
say with confidence how many 
lawyers there are and where 
they are located. 


“What lawyers are making 
money und what lawyers ure 
not?”’ asks the Man from Mars. 


We hand him a copy of the De- 
partment of Commerce report, 
Income of Lawyers, 1929-48.} 
The Survey collaborated in this 
study, we say. There were only 
3,353 usable returns received 
from the 21,352 sent out; the 
Survey, with the help of the Jun- 
ior Bar Conference, has urged 
and is urging bar associations to 
sponsor similar studies among 
their members. But for the 
present, in spite of their short- 





1 Survey of Current Business, U. S. 
Department of Commerce, August, 
1949. 
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comings with respect to base, the 
Department of Commerce fig- 
ures are the best available. 

Taking notes every now and 
then on his supersonic sound- 
scriber, the Man from Mars 
could go on down the line of Sur- 
vey inquiries and all too often we 
would be forced to admit that 
there were vast gaps in our 
knowledge. For examples, con- 
sider topics where we are at 
work: The kinds of legal serv- 
ices, the availability of legal 
services to all income groups, 
public service by lawyers, judi- 
cial service, legal education, pro- 
fessional ethics, admission to the 
bar. And consider especially 
Division VI of the Survey’s top- 
ical organization: “The Organ- 
ized Bar.” 

When we reach that topic with 
our spurious but curious friend 
from Mars, he might well think 
we had hedged too much; that in 
basic areas such as legal educa- 
tion, economics and availability 
of legal services, there was prac- 
tically no body of reliable factual 
data derived from first-hand ob- 
servation. He might well say: 

“These surprisingly wide gaps 
in your information about basic 
professional matters reflect on 
you lawyers. That is, on what 
you have done and are doing in 
your bar associations.” We 
couldn’t duck that one. We 
would point out, however, that 
the Survey of the Legal Profes- 
sion (true, the first of its kind 
in our national history) was 
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originated in and sponsored by 
the American Bar Association. 

“How many of the estimated 
180,000 lawyers are members of 
the American Bar Association?” 
he asks. 

More than 41,000, we reply, 
and increasing every day. 

“How many state and local 
bar associations are there?” 

Around 1200 or 1300, we tell 
him. 

“What are they doing to help 
the Survey round up this basic 
data?” the Man from Mars asks. 

Many of them are helping im- 
mensely, we state. Of course, it 
is a fact that many others are 
merely dinner-giving, eulogy- 


2 For earlier information, see “Sur- 
vey of the Legal Profession: Council 
and Director Announce Definitive 
Plans,” 33 A.B.A.J. 1075, November, 
1947; “The Survey of the Legal Pro- 
fession,” Lowell S. Nicholson, Boston 
Bar Bulletin, March, 1948; “Survey 
of Our Profession: ‘Progress Re- 
port’ as to Organization and Work,” 
Reginald Heber Smith, 34 A.B.AWJ. 
771, September, 1948; “Survey of the 
Legal Profession,” The United States 
Law Week, October 19, 1948; “Survey 
of the Legal Profession,” Joseph Bear, 
Journal of the Law Society of Massa- 
chusetts, November, 1948; “Surveying 
the Legal Profession: In Whose In- 
terest, How, and To Test What Hy- 
potheses?” Charles O. Porter, Journal 
of the American Judicature Society, 
February, 1949; “The Survey of the 
Legal Profession—An Effort at Ob- 
jective Appraisal,” Paul Brosman, 
Tulane Law Review, June, 1949; “Sur- 
vey of the Legal Profession: The Le- 
gal Education Phase,” Albert J. Har- 
no, Journal of Legal Education, Sum- 
mer, 1949; “Survey of the Legal Pro- 
fession: Second Progress Report,” 
Reginald Heber Smith, 35 A.B.Ad. 
748, September, 1949. 
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reading, groups that meet once, 
maybe twice a year. 

More than 300 individual law- 
yers are donating their best ef- 
forts to help the Survey produce 
useful reports. All the law 
schools are being inspected. All 
the legal aid societies have been 
inspected. Many studies extend 
to every state in the Union. 
A distinguished, sixteen-man 
Council? governs the Survey. 





3Howard L. Barkdull, Cleveland, 
Attorney, Chairman of the House of 
Delegates of the American Bar Asso- 
ciation, 1946-48; James E. Brenner, 
Palo Alto, California, Professor of 
Law at Stanford University School 
of Law; Herbert W. Clark, San Fran- 
cisco, Attorney, Former Chairman of 
American Bar Association Section of 
Legal Education; Charles P. Curtis, 
Boston, Attorney and Author; John 
W. Davis, New York City, Attorney, 
Former Solicitor General of the Unit- 
ed States; John S. Dickey, Hanover, 
N. H., President of Dartmouth Col- 
lege; Charles E. Dunbar, Jr., New 
Orleans, Attorney, Former Chairman 
of Louisiana Civil Service Commis- 
sion; Albert J. Harno, Urbana, IIli- 
nois, Dean of the University of IIli- 
nois, College of Law; Devereux C. 
Josephs, New York City, President of 
New York Life Insurance Company; 
Wm. Clarke Mason, Philadelphia, At- 
torney, Former Chancellor of the 
Philadelphia Bar Association; Harold 
G. Moulton, Washington, D. C., Presi- 
lent, Brookings Institution; Orie L. 
Phillips, Denver, Colorado, Chief 
Judge of the U. S. Court of Appeals 
for the Tenth Judicial Circuit; Car- 
tl M. Shanks, Newark, N. J., Presi- 
lent of the Prudential Insurance Com- 
any of America; Reginald Heber 
‘mith, Boston, Attorney, Associate 
Editor of the American Bar Associa- 
“ion Journal; Robert G. Storey, Dallas, 
lexas, Dean of Southern Methodist 
University Law School; Arthur T. 
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An Advisory Committee of Lay- 
men stands by to nail any law- 
yer-bias, whether the result of 
blindness due to ignorance or 
prejudice, that might crop up. 
The Survey is sponsored by 
the American Bar Association 
and supported by the Associa- 
tion and Carnegie Corporation. 
But it is an independent group 
whose work no one censors. 


The gathering of material has 
made the profession self-con- 
scious; in many instances, con- 
structive action has_ resulted 
from our inquiries alone. The 
Survey’s record in the studying 
and promoting of lawyer refer- 
ence plans was most satisfactory 
(see “Models, Media and Men” 
cited in Note 2 above). 


Report writers are usually ex- 
perts with ample experience and 
distinguished accomplishments 
in their field. Invariably there 
are such experts in advisory ca- 
pacities. The report writers may 
use questionnaires or other 
methods for digging out primary 
data. 

After consulting with his ad- 
visors, the writer sends us his 
report; unless he is a part of the 
Division IV (Professional Com- 
petence and Integrity) team; if 
he is, his report goes first to 
Dean Albert J. Harno (Legal 
Education), or to Professor 
James E. Brenner (Admission to 


Vanderbilt, Newark, N. J., Chief Jus- 
tice of the New Jersey Supreme 
Court; Cody Fowler, Tampa, Florida, 
President of the American Bar Asso- 
ciation, ex officio. 


6 CASE AND COMMENT 


the Bar), or to Judge Orie L. 
Phillips (Professional Ethics, 
Discipline and  Disbarment). 
Ultimately each of these men 
will write reports to sum up the 
findings in his area. 

After the report has been 
edited at Survey headquarters 
and changes, if any, have been 
worked out with the writer, it is 
sent to the Council’s sub-com- 
mittee on Publications (William 
Clarke Mason, Charles P. Curtis, 
Devereux C. Josephs). Changes 
they suggest are considered by 
the Director and the report 
writer, and normally they are 
adopted. 

So far no report has been re- 
jected, though several have been 
revised (but not censored; usual- 
ly enlarged or merely clarified) 
as a result of editing—which, let 
me emphasize, is far from per- 
functory. 

As you can see from the ac- 
companying lists of articles, the 
reports are published in various 
forms. The policy of seriatim 
publication, rather than holding 
up the reports for presentation 
all together or in groups, stems 
from the wish (1) to get the re- 
ports published without delay 
and (2) to put them before the 
persons most able and likely to 
detect weaknesses in them. 


Eventually, certain Survey re. 
ports, or series of them, will be 
published as books. But you may 
be sure the mere publication of 
hefty books is not the purpose 
of the Survey. We are “action- 
oriented.” 


For example, the American 
Bar Association’s Committee on 
Scope and Correlation handles 
the “priorities for the Associa- 
tion’s activities.” This Commit- 
tee passes Survey material on to 
the appropriate section or com- 
mittee of the American Bar As- 
sociation, e. g., the Special Com- 
mittee on Lawyer Reference 
Plans or the Special Committee 
on the Lawyer Census. But 


there are other groups too that 


will be relied on to carry out the 
action program indicated by the 
Survey’s findings, e. g., the state 
bar associations and other bar 
associations, the American Judi- 
cature Society, the law schools, 
the National Legal Aid Associa- 
tion, among others. 

Sixty-nine reports are done; 
fifty-nine are due within the 
next six months. Unless inter- 
national complications require a 
suspension of our work, the end 
of the first study of the Amer- 
ican legal profession is coming 
into view. 


COMPLETED SURVEY REPORTS 
DIVISION I 


Professional Services by Lawyers 
and Availability of Services 


“Corporate Legal Departments” 


CHARLES S. MADDOCK 


Studies in Business Policy No. 39, National Industrial Conference Board, 


January, 1950. 
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No Law Library Is Complete 
Without the U.S. Reports 


Here are five important reasons why the Lawyers’ Edi- 
tion of U.S. Supreme Court Reports is the one for you. 


1. It is complete in 93 books 
which cover over 337 of the 
single volumes and require less 
than 6 standard bookcase units 
—a remarkable saving in shelf 
space. 


2. It contains epitomized briefs 
of counsel on both sides which 
aid you in the understanding of 
difficult cases. 


3. It brings you hundreds of 
valuable annotations of the fa- 
mous Co-op kind. 


4. It contains thousands of ref- 
erences to the annotations in 
American Law Reports. 


3. It has one of the finest Di- 
gests ever prepared for any set 
of reports. 


The price and terms on the Lawyers’ Edition of U.S. Su- 
preme Court Reports are most attractive. Ask us to quote 
them without obligation to you. 


The Lawyers Co-operative Publishing Company 
ROCHESTER 3, N. Y. 
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ee ee Ee ee EARL LOMON Koos 
26 pages mimeographed, January, 1949. 
“Lawyer Reference Plans, A Manual for Local 


Bar Associations” =o As CHARLES O. PORTER 
62 pages, November, 1949. 
“Models, Media and Men” es CHARLES O. PORTER 


Jour. Amer. Jud. Soc., February, 1950. 
“Legal Service Offices for Persons of Moderate Means” REGINALD HEBER SMITH 
Wisconsin Law Rev., May, 1949; as pamphlet revised, April, 1950, 54 pages 
(adopted). 
“The Neighborhood Law Office Plan” ROBERT D. ABRAHAMS 
Wisconsin Law Rev., July, 1949; “The New Philadelphia Lawyer”, revision 
of above, Atlantic Monthly, April, 1950. 
“The English Legal Assistance Plan: Its Significance for 
American Legal Institutions” REGINALD HEBER SMITH 
A.B.A. Jour., June, 1949; reprinted Law Society Gazette, England. 
“The English Legal Assistance Plan: A Description of 


Its Machinery” ROBERT D. ABRAHAMS 
A.B.A. Jour., January, 1950. 
“Exorcising the Socialization Spectre” CHARLES O. PORTER 
Lawyers Guild Rev., Winter, 1950. 
“Extension of Legal Aid into Smaller Communities” JOHN S. BRADWAyY 


“A Standard of Measurement for Determining the Need of 
Legal Aid Services in Urban Areas” ALLAN FISHER and EDWIN M. Woops 
Mimeographed, 4 pages (with graph), 1948. 
“Defects in Present Legal Aid Service and the Remedies” RAYNOR M. GARDINER 
Mimeographed, 3 pages, 1948. 


“Legal Aid and Social Work” MARGUERITE R. GARIEPY 
Mimeographed, 8 pages, 1948. 
“Development of Legal Aid in the Tenth Judicial Circuit” PAUL F. IREY 


Mimeographed, 11 pages, 1948. 

“Relation between Legal Aid and Lawyer Reference Plans” GERALD MONSMAN 
Mimeographed, 7 pages, 1948. 

“Legal Aid as a Watchdog for the Poor” GEORGE H. SILVERMAN 
Mimeographed, 7 pages, 1948. 

“Development of Legai Aid in the Southeast” FRANCES CRAIGHEAD DWYER 
Mimeographed, 8 pages, 1948. 

“Legal Aid in Criminal Cases” MARTIN V. CALLAGY 


DIVISION II 
Public Service by Lawyers 


“The Lawyer in Local Government” MURRAY SEASONGOOD 
“The Lawyers’ Contribution to the Merit System” H. ELIor KAPLAN 
“Unauthorized Practice” EDWIN M. OTTERBOURG 


DIVISION III 
Judicial Service and Its Adequacy 
“Minimum Standards of Judicial Administration: 
Extent of Acceptance” CHARLES QO. PORTER 

A.B.A. Jour., August, 1950. 
“Minimum Standards of Judicial Administration” || ed. ARTHUR T. VANDERBILT 

Law Center of New York University, 752 pages, 1950 (adopted). 
“Administrative Agencies: State” nF ’ GEORGE ROSSMAN 


“The | 
Van 
“Repo 
Neu 
“Judic 
Sou 
“The | 


“The | 
The 
“Char: 
of 
The 


“Bar | 
as 
The 
“Bar | 


Si 
The 


Sout 
“Read 
“The | 

F 
“The | 
Sc 
“The ( 
of 
“Loose 








10N Koos 


J. PORTER 
). PORTER 


ER SMITH 
54 pages 


\ BRAHAMS 
’, revision 


ER SMITH 


\ BRAHAMS 
O. PORTER 
BRADWAY 
M. Woops 
GARDINER 
. GARIEPY 
IL F. IRey 
MONSMAN 
SILVERMAN 
AD DWYER 


. CALLAGY 


EASONGOOD 
T KAPLAN 
TTERBOURG 


O. PORTER 


ANDERBILT 


RossMAN 





CASE AND COMMENT 


DIVISION IV 
Professional Competence and Integrity 


“The Law Schools of Tennessee” ELLIOTT E. CHEATHAM 
Vanderbilt Law Rev., April, 1950; Tenn. Law Rev., April, 1950. 

“Report on Prelegal Education” ARTHUR T. VANDERBILT 
New York Univ. Law Rev., April, 1950. 

“Judicial Selection and Judicial Conduct” PHILBRICK McCoy 


Southern Calif. Law Rev., to be published in December, 1950. 
“The Observance by the Bar of Stated 


Professional Standards” ROBERT T. MCCRACKEN 
“The Views of Laymen with Respect to the Competency and 
Integrity of Lawyers” ..... HENRY S. DRINKER 
“Requirements for Admission to Practice in 
the Federal Courts” .......... HOMER D. Crotty 
The Bar Examiner, September, 1950. 
“The Accreditation of Law Schools” ....... HOMER D. Crotty 


The Bar Examiner, July, 1950. 
“Requirements Respecting Prelegal and Professional 
Education for Admission to the Bar in England, 
Ireland, The Australian States, New Zealand, 


and The Canadian Provinces” EUSTACE CULLINAN 
The Bar Examiner, January, 1950. 
“Admission of Attorneys from Other Jurisdictions” GOSCOE O. FARLEY 


The Bar Examiner, September, 1950. 
“Bar Examinations: Part I: Administration, 
Preparation and Grading” SHELDEN D. ELLIOTT 
The Bar Examiner, May, 1950. 


“Requirements for Admission To Practice Law and Correspondence 
Schools, Law Office Study, Private Study” MARION R. KIRKWooD 
“The National Conference of Bar Examiners” MARJORIE MERRITT 
The Bar Examiner, August, 1949. 
“Character Investigation: An Essential Element 
of the Bar Admission Process” tek ores. WILL SHAFROTH 
The Bar Examiner, October, 1949. 
“Bar Examinations: Part III: Bar Examinations 
as Testing Devices” Saat .. HAROLD SHEPHERD 
The Bar Examiner, March, 1950. 


“Bar Examinations: Part II: Scope and 


Subject Content” lee Sea ea GEORGE NEFF STEVENS 
The Bar Examiner, May, 1950. 

“Who Shall Be Called to the Bar?” i, orga tard ra ae as HoMER D. CROoTTY 

Tame meemert Law COMCer” Cw. 6 ok ki cicods vices, d ROBERT G. STOREY 


Southwestern Law Jour., 
“Reading Habits of Lawyers 
“The Inculeation of Professional Standards, and the 





ALBERT P. BLAUSTEIN 


Function of the Lawyer” ELLIOTT E. CHEATHAM 
“The Course on ‘The Legal Profession’ at the Law School of 

Southern Methodist University” 4 ; WHITNEY R. HaArRIs 
“The Course on Professional Ethics at the University 

of Illinois” sas ee ooo erage ee eee ... ALBERT J. HARNC 


“Loose Leaf Law Services” ....................---. DoROTHEA K. BLENDER 
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DIVISION V 
Economics of the Legal Profession 


“Income of Lawyers, 1929-48” WILLIAM WEINFELD 
U. S. Department of Commerce, Current Business, August, 1949. 
“America’s Women Lawyers—The 1949 ‘Lawyer Count’ ” 
ALBERT P. BLAUSTEIN and Howarp S. KAPLAN 
“The 1949 ‘Lawyer Count’—The New York Report” ALBERT P. BLAUSTEIN 
New York State Bar Assoc. Bull., February, 1950. 
“Lawyers at Work” ALBERT P. BLAUSTEIN 
Jour. Amer. Jud. Soc., April, 1950. 
“The 1949 Lawyer Count: A Preliminary Statement” .. ALBERT P. BLAUSTEIN 
A.B.A. Jour., May, 1950. 
“Statistical Report on the Lawyers of the United States” 
J. NOFER and WILLIAM HILDEBRAND, Jr. 
July, 1949. 


Special Abridged Edition of “Statistical Report” 
E. J. NOFER and WILLIAM HILDEBRAND, Jr. 
August, 1949. 


“Statistical Report on the Lawyers of the United States, 


Part III: Law Schools” E. J. NOFER and WILLIAM HILDEBRAND, Jr. 
December, 1949. 
“Lawyer Bankruptcies” CHARLES O. PORTER 


Jour. of the National Assn. of Ref. in "Bankr uptey, July, 1950. 


DIVISION VI 
The Organized Bar 


“National Association of Women Lawyers” CHARLOTTE E. GAUER 
Women Lawyers Jour., Fall, 1949. 

“Federal Bar Association” Fe ipeeaie tke ew Gat 4 JAMES E. PALMER 
Federal Bar Jour., —————,, 1950. 

“American Patent Law Association” ................... JOHN A. DIENNER 
Jour. Pat. Law Soc., ———_—_, 1950. 

“The Organized Bar in Chicago” .................... GEORGE W. GALE 
Chicago Bar Record, ——————, 1950. 

“National Association of Claimants’ 
Compensation Attorneys” Ee ST ee SAMUEL Horovitz 
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oes of courts are gen- 
erally regarded, along with 
legislative enactments, as pro- 
saic, humdrum affairs without 
popular appeal. Both, however, 
reflect matters of the utmost 
historic significance, and both 
disclose the advance of enlight- 
enment as well as escape from 
earlier ignorance and queer 
phases of public attitudes and 
social and business customs. It 
is from this point of view that 
I present some oddities and 
vagaries of judicial and legis- 
lative history. 

An interesting case, which the 
good ladies will condemn, is one 
in which the Mississippi Su- 
preme Court held that by the 
ancient common law the hus- 
band possessed the power to 
chastise his wife, since he was 
responsible for her behaviour. 
Mr. Justice Powhatan Ellis said 
in the opinion of the court: 


“To screen from public reproach 


those who may thus be unhappily sit- 
uated, let the husband be permitted to 
exercise the right of moderate chas- 
tisement, in cases of great emergency, 
and use salutary restraints in every 
case of misbehaviour, without being 
subjected to vexatious prosecutions, 


Some Judicial and Legislative 
Oddities and Vagaries 


By HON. L. A. SMITH, SR. 


Associate Justice, Mississippi Supreme Court 


Condensed from an article in the Mississippi Law Journal, 
December, 1949, based on a speech delivered at an initia- 
tion banquet of Mayes Inn of Phi Delta Phi legal fraternity. 


resulting in the mutal discredit and 
shame of all parties concerned.” 
(Bradley v. State, 
Walk 156 (Miss 1824)). 


However, I am happy to state 
that this barbaric relic of bygone 
ages was later repudiated by the 
same court, which said in Harris 
v. State (71 Miss 462, 14 So 266 
(1893) ): 

“The suggestion in the evidence of a 
belief among the humbler class of our 
coloured population of a fancied right 
in the husband to chastise the wife in 
moderation makes it proper for us to 
say that this brutality found in the 
ancient common law, though strangely 
recognized in Bradley v. State, has 
never since received countenance; and 
it is superfluous to now say that the 
blind adherence shown in that case to 
revolting precedent has long been 
utterly repudiated, in the administra- 
tion of criminal law in our courts.” 


The longest opinion in the 
Mississippi Supreme Court Re- 
ports was rendered in Missis- 
sippi v. Johnson (25 Miss 625 
(1853)). The opinion itself 
comprised 259 pages, and the 
39 syllabi required five full 
pages. The opinion containing 
the most citations is that ren- 
dered in Lawson v. Jeffries (47 
Miss 686, 12 Am Rep 342, 
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(1873)), in which the court 
referred to approximately 264 
authorities, including Federal 
and state cases, textbooks and 
treatises by eminent legal writ- 
ers. Curiously enough, careful 
search does not disclose that this 
case has been cited in any subse- 
quent opinion, either in Missis- 
sippi or elsewhere. 

The longest single sentence 
found in the Mississippi Su- 
preme Court’s published opin- 
ions is in Kersh v. Lyons (195 
Miss 598, 15 So2d 768 (1943)). 
This sentence contains 711 
words and requires two full 
pages. There are no paragraphs, 
and of course no periods, but 
there is a liberal sprinkling of 
commas and semicolons. 


It is scarcely known nowadays 
that the University of Missis- 
sippi was at one time the ben- 
eficiary of a regular lottery. By 
an act of 1867 lotteries were au- 
thorized, one in particular being 
established on the condition that 
it pay a certain percentage of its 
capital stock, and thereafter its 
revenues tothe University. This 
lottery continued in existence 
for several years, being finally 
held illegal by the United States 
Supreme Court in a decision 
which followed the Mississippi 
Constitution of 1869, which pro- 
hibited lotteries. Yet we learn 
that lotteries were a favorite 
method of raising money for 
educational and charitable uses 
in the early days. (Stone v. 
Mississippi, 101 US 814, 25 L ed 
1079 (1880)). 
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An unfortunate bull was in. 
volved in Cadenhead v. Good. 
man (148 Miss 88, 114 So 124 
(1927)), in which it was held 
that when a person, in response 
to a woman who had been chased 
by bulls, shot them, killing one 
and maiming another when they 
were not engaged in any act of 
viciousness or violence, he was 
liable in damages, since one may 
not shoot a valuable domestic 
animal in punishment for a 
wrong already inflicted or out 
of a spirit of vengeance. One 
of these bulls was named Old 
Jake, and he was the one which 
was maimed. In its opinion the 
Mississippi Supreme Court said: 

“The proof further showed that Old 
Jake was wounded in such part of his 
anatomy, and to such extent, as to 
destroy his value as a breeding ani- 
mal, and that Old Jake went to the 
slaughter house to be consumed as 
beef.” 

In another case (Clark v. 
State, 206 Miss 701, 39 So2d 783, 
40 So2d 591 (Miss 1949) ), one 
Ransome Clark was convicted 
and indicted on an indictment 
which charged that he stole “one 
white male yearling, or bull- 
cow.” The defense contended 
that there was no such animal as 
a “bull-cow”’ and hence that 
Clark could not steal something 
that never was. The Supreme 
Court of Mississippi disposed of 
the issue as follows: 

“Tt is insisted that such description 
is incongruous to the point of impossi- 
bility. Some concession may be made 
on the basis of a technical inadver- 


tence, but it well may be doubted 
whether the jury was confused as to 
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property taken. 


Courtrooms have a humorous, 


as well as a serious side, and this 
is often well illustrated by so- 
called jokes. 
lowing, illustrating no specific 
point, are fairly typical. 


Of these the fol- 


“Repeat the words the defend- 
“re 
They were not fit 
to tell a gentleman.” 


“Then,” said the attorney, 


“whisper them to the judge.” 


A lawyer was arguing a com- 
plicated case, and had looked up 
authorities back to Julius Cae- 
sar. At the end of an hour and 
ahalf, in the most intricate part 
of his plea, he was pained to see 
what looked like inattention. It 
was as he had feared. The judge 
was unable to appreciate the 
nice points of his argument. 
“Your honor,” he said, “I beg 
your pardon, but do you follow 
me?” “T have so far,” answered 
the judge, shifting wearily about 
in his chair, “but I'll frankly 
say that if I thought I could find 
my way back, I’d quit right 
here.” 

A young lawyer was once 
making his first effort, and had 
thrown himself on the wings of 
imagination into the seventh 
leaven, and was preparing for 
ihigher ascent when the judge 
struck his rule on the desk once 
twice, and exclaimed to the 
astonished orator: ‘Hold on, 
ny dear sir, don’t go any higher, 
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you are already out of the juris- 
diction of this court.” 

Legislative oddities and va- 
garies are illustrated by the fol- 
lowing statutes and ordinances 
collected at random from vari- 
ous states and municipalities: 

Penal Code Section 6260, Cal- 
ifornia State Vehicle Act, Chap- 
ter XVIII, para. 187, reads: “It 
is a misdemeanor to shoot at any 
kind of game bird or mammal— 
except a whale, from an automo- 
bile or airplane.” 

Ordinance No. 16 of Colum- 
bus, Montana, provides that: 
“Any person who shall not lift 
his hat to the Mayor as he passes 
him on the street, will be guilty 
of a misdemeanor.” 

And here is Section 1 of the 
Tennessee Act which incorpo- 
rates the town of Ripley, Lau- 
derdale County, Tennessee: “Be 
it enacted by the General Assem- 
bly of the State of Tennessee, 
that the boundaries of 
said town of Ripley shall be as 
follows: Beginning at a stake 
in the West boundary line of the 
present limits of the old corpo- 
ration . . thence north 
eighty-five degrees and East to 
a black gum marked with a cross 
and with mistletoe in the top, 
and with a blue bird sitting on a 
limb which tree is a short dis- 
tance East of Ed Johnson’s 
horse lot. 2 


A city ordinance of Alderson, 
West Virginia, states: “No lions 
shall be allowed to run wild on 
the streets of this city.” 

And this is, or was, good law 
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in Kansas: “When two trains 
approach each other at a cross- 
ing, they shall both come to a 
full stop, and neither shall start 
up until the other has gone.” 

And Act 239 of Michigan 
Laws of 1907 reads: ‘An act to 
provide for the lawful taking of 
suckers, mullet, dogfish, and law- 
yers from the waters of Stur- 
geon River.” 

Because I have herein dealt 
with only the curious and the 
occasional eccentricities of in- 
terpretations of the law, and the 
enactment into statutes and or- 
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“Guess you'll be glad to know there’s nothing wrong with 
the filing system. The letter we’ve been hunting for all week 
was in my notebook. I hadn’t transcribed it yet.” 


dinances of well-intentioned but 
misguided provisions for regu. 
lating the conduct of citizens, my 
remarks are not to be regarde( 
as cynical. Above all things t 
be avoided is cynicism. It is im. 
portant that we maintain re. 
spect for the law, because it is 
for the government of the peo. 
ple, whereby is sought the great- 
est good for the greatest 
number. 

Cicero, a great Roman lawyer, 
said, “The laws place the safety 
of all before the safety of indi- 
viduals.” 
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And Aristotle wrote that “Law 
is a form of order, and good law 
must necessarily mean good 
order.” 

Edmund Burke said, “There 
are two and only two, founda- 
tions of law; equity and utility.” 

A cynic’s definition of law, on 
the contrary, is ascribed to 
Aaron Burr, who declared that 
“Law is whatever is boldly as- 
serted and plausibly main- 
tained.” 

In his “Table Talk,” John Sel- 
den rather satirically paid his 
respects to chancellors, when he 
said: “Equity is a _roguish 
thing; for law we have a meas- 
ure, know what to trust to; 
equity is according to the con- 
science of him that is chancellor, 
and as that is larger or narrow- 
er, so is equity. ‘Tis all one as 
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if they should make the standard 
for the measure we call a foot, 
a chancellor’s foot; what an un- 
certain measure would this be! 
One chancellor has a long foot, 
another a short foot, a third an 
indifferent foot. ‘Tis the same 
thing in the chancellor’s con- 
science.” 

Having been a chancellor for 
nine years, and having served on 
the supreme court for four and 
a half years, and there review- 
ing decisions of chancellors, | 
want to assert that this is not 
true in Mississippi. 

My preference is for this from 
Thomas Hobbes: “All the sen- 
tences of precedent judges that 
have ever been cannot altogether 
make a law contrary to natural 
equity.” 


Lord Help Us 
To ex-Senator Jim Reed, of Missouri, fell the duty of open- 


ing the Democratic State Convention. 


Down at the press 


table he discovered Wm. Allen White, a Republican editor. 
Reed concluded he would have a little sport. 

“In looking over the delegates,” he said, “I fail to recog- 
nize any clergyman, and so I shall call on my good friend 
Wm. Allen White to open the convention with prayer.” 


White arose and, glaring at the chairman, said: 
Mr. Reed, you will have to excuse me. 


“Really, 
You see, I’m a little 


out of my element, and the fact is, I prefer the Lord not 
to know that I am here.”—Baptist & Reflector. 


Sound Effects 


A Hollywood producer was filming a Biblical scene. 
Things were not going too well, and he stormed and raved 


about the studio. 


“Listen to me, you guys!” he shouted. 


“l’m paying 


$1,000 a day for this sound apparatus, and I mean to get my 
money’s worth. When those Ten Commandments are broken 


I want to hear ’em break! 
(London) 


Do you get me?”—Tit-Bits. 
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Ws ARE in a machine age. I 
don’t mean only oil burners 
or wrist watches or locomotives, 
but social machines, like large 
corporations. These Big Inter- 
ests seize the ordinary citizen 
and taxpayer and shake him to 
divest him of every vestige of 
individuality even as a raccoon 
shakes his food in the running 
stream to free it of all gastro- 
nomic impurities. 

Thus is the individual ren- 
dered more digestible to nourish 
the Body Corporate. Through 
many channels of human en- 
deavor do these corporate social 
machinists operate, but let us 
observe, for this moment, only 
the operations of the habitual 
defendant in tort cases. 


There was a time when an 
individual was considered a 
human being, endowed by his 
Creator with certain inalienable 
rights, including life, liberty and 
the pursuit of happiness. The 
dignity of man meant some- 
thing. Butnomore! The Behe- 
moth of Big Interest has 
squeezed human sentiment from 
social and economic intercourse, 





Deus Ex Machina 
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Reprinted from the Shingle, January, 1950 


casting aside the crushed and 
shriveled pulp. 

When a man has been injured 
by the dereliction of another, the 
law, as well as common sense, 
would seem to dictate that 
prompt and adequate recom- 
pense be made. In theory, this 
is still the exactment of the law, 
but in practice it is not so. 
Where once a man trespassed 
upon another’s person or prop- 
erty resulting in damages he did 
so at his financial peril; now the 
injured must supplicate, hat in 
hand, for less than even mere 
recompense. Even this recom- 
pense is extended in such a cold, 
patronizing manner that the in- 
jured recipient might well har- 
bor a feeling of selfish guilt at 
having deprived his offender of 
even that much. 

When an “accident” occurs, 
common decency requires that 
the erring party proceed to make 
amends with as much delicacy 
and courtesy as possible. In- 
stead, he reports to his insurance 
company, which tells him to keep 
his mouth shut and give it the 
names and addresses of witness- 
es. The company then, with an 
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alacrity worthy of a more mer- 
itorious endeavor, seeks out the 
victim writhing in his bed of 
pain and anguish and seeks to 
obtain a “statement” from him. 


These “statements” are often 
obtained by an admixture of 
sweet-smelling blandishments, 
innuendoes and veiled threats; 
accompanied by a _ persistence 
that finally impels the injured to 
sign anything just so the “ad- 
juster” gets out. Incidentally, 
he is probably called ‘‘adjuster” 
because he never adjusts any- 
thing. 

The interest of that particular 
branch of the Social Machine 
then usually disappears until 
claimant’s attorney prods _ its 
remembrance of the event. 
Then, a medical examination 
and a full and complete state- 
ment of his actual expenses are 
demanded. These items are 
scrutinized so “fine-tooth- 
combedly” that by this time the 
claimant must certainly suspect 
he is a liar—or at least he is sure 
the insurance company believes 
he is. 

Some time later—usually 
much later—he is told the “‘com- 
pany” denies liability, some- 
times for no reason, sometimes 
because of the “contributory 
negligence” of the claimant, and 
sometimes because the defend- 
ant was not at fault. 

Meanwhile, your claimant lies 
in the hospital, bored, pained 
and worried. His small savings 
are going down like a punctured 
balloon and his indebtedness is 
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going up like the tax rate. He’s 
concerned about his job or, if it’s 
still there, will he again be able 
to handle it? His family eats 
warmed up hash and misses the 
old man. 

While this is going on, the 
corporate Frankenstein is not 
even slightly discommoded. It 
pursues the even tenor of its 
way with precise and monoto- 
nous regularity, unperturbed by 
the vagaries of time and chance 
which have laid the claimant 
low. 

Eventually the injured victim 
realizes he can obtain redress 
only by force of law and directs 
his attorney to start suit. After 
a wait of several months, his 
case is reached for trial. He 
then must corral his witnesses, 
try to refresh their memory, 
kiss his doctor’s boots in an ef- 
fort to induce his attendance at 
court, lose further time from his 
job, and generally do and worry 
about the myriad and manifold 
details so essential to a success- 
ful lawsuit. Of course, his fail- 
ure to produce each and every 
brush stroke necessary to make 
the picture of his misfortune a 
masterpiece may affect his case, 
and all the expense incident to 
preparation for trial will then be 
added to his already debt- 
burdened shoulders. 


Should he crash through and 
win, the jury’s verdict will be 
for the actual amount of his defi- 
nite financial loss plus something 
for “pain and suffering.” Per- 
haps he missed the little game 
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with the boys, or the lodge elec- 
tion, or Bergman’s latest, or his 


daughter’s graduation, or the 
shop banquet or the fishing trip 
where he expected to try his new 
rod. Perhaps he was in line for 
promotion at the plant but his 
unavailability at the right time 
cost him his chance and his rival 
got the job. Perhaps his son 
was about to enter college when 
his injuries made it impossible. 
For these he gets nothing but 
experience. 

No, a corporation is not con- 
cerned with such niceties of so- 
cial relationships since, as Lord 
Coke pointed out, it has neither 
a body to be kicked, nor a soul 
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to be damned. But it does have 
a pocketbook that can be soaked. 

Under our present methods it 
costs the corporation nothing to 
withhold payment until a jury’s 
verdict; on the contrary it defi- 
nitely profits at least to the ex- 
tent of the interest on the 
amount of the verdict. As Mon- 
tesquieu reminds us, “He pays 
least, says Ulpian, who pays 
latest.” 

Justice Holmes tells us that 
“when a man has to pay dam- 
ages he is supposed to have bro- 
ken the law, and he is further 
supposed to have known what 
the law was.” If this is so—and 
who will say it is not—is it not 
reprehensible for anyone or any 




























You Need This Book for More 


Successful Income Tax Practice 





es have 
soaked. 
thods it 
thing to 
a jury’s 
it defi- 
the * , 7\. HENDERSON’S 
on e 
4s Mon- " INTRODUCTION TO 
Te pays ‘ 


10 pays | | INCOME TAXATION 


us that 2np EDITION 
1y dam- i 
ave bro- < : 

further Price $7.50 
mn what : 

so—and 
is it not 
2 or any 


DELIVERY CHARGES PREPAID 





Ir sows you the basic thinking and philosophy that is 


the foundation of the income tax law, the regulations, 
the decisions, and the manuals. 

Tats BOOK not only enables you to know what the answer 
is, or probably will be, but also helps you understand 
the reason for it. Fortified by this perspective of taxation 
you can more readily tell your clients what to do and 
how to do it. 

ORDER your copy of ‘Introduction to Income Taxation”’ 


today. You'll be glad you did! 


The Lawyers Co-operative Publishing Company 
Rochester 3, New York 


On a RR RE eg a ce 














24 CASE AND 


corporation to withhold money 


belonging to another? If he 
knew the law, as the law says 
he must, and he broke that law, 
he knew he owed the person he 
injured some money, yet he is 
permitted to withhold it until 
even long after a jury’s verdict, 
without penalty. 

Should a man owe money for 
mere insensate goods purchased 
and not paid for, interest is 
added to the debt from the mo- 
ment it is due. But if a man 
break another’s bones carelessly 
or deliberately, he must pay 
merely the actual cost, and noth- 
ing by way of interest for 
having withheld payment for 
months or years. 

It cannot always be said that 
no justice is done because each 
case is a controversial fact. The 
number of verdicts and percent- 
age of verdicts out of suits 
started against certain corpo- 
rate defendants eliminate the 
possibility of constant honest er- 
ror. Can it be that in all, or 
even a majority of these cases 
the jury is wrong and the claims 
department right? Is it not 
rather that the various different 
disinterested juries are more 
often right and the soulless 
claims department wrong? 

Then, too, a perusal of the 
trial list for an average day will 
disclose that the same litigant 
may be defendant in a great 
number of cases, many of which 
it is willing to settle rather than 
permit them to be presented to 
a jury. If it feels it may be 
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liable in so many cases daily, can 
it not be said this company has 
dealt unfairly and outrageously 
in not having paid sooner? 

And if this is so, why should 
the all-wise law, being the per- 
fection of reason, permit it to 
continue? 

By failing to adopt measures 
to alleviate this sore injustice, 
the law encourages the relega- 
tion of the individual and his 
rights to limbo along with the 
two-toed sloth. The Dignity of 
Man is no more, and without it 
civilization rests upon shifting 
sands. An artificial, fictitious, 
bloodless, soulless and bodyless 
Frankenstein can well be the in- 
cubus that will crush mankind. 


Even the common law, mas- 
querading as it did under a false 
facade of justice and equality, 
permitted only the King and a 
few favored Nobles to get away 
with anything approximating 
the depredations of our modern 
Leviathans. Royalty might ride 
roughshod over a man’s rights, 
but let none of his peers attempt 
it. Today one’s neighbor may 
commit a serious invasion of his 
civil rights, including even kill- 
ing him, but that neighbor can 
pass the buck to another Social 
Machine so far as damages are 
concerned. 

All this destructive injustice 
can be eliminated by simple 
remedial legislation. Defend- 
ants should be subject not only 
to exemplary, but admonitory 
damages. When a jury concludes 
a defendant is liable it should, as 
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now, enter a verdict based upon 
the present law of damages. 
Then, before being discharged, it 
should hear testimony explain- 
ing what, if any, attempts were 
made to compensate the doubly- 
aggrieved plaintiff. Should it 
conclude that an honest effort 
was not made to indemnify 
plaintiff an additional verdict 
for exemplary damages should 
be entered. 

The plaintiff should then be 
permitted to assess damages in 
the office of the Clerk of the 
Court in an amount equal to both 
verdicts plus a reasonable sum 
of counsel fee and trial expense 
—for example, an additional 
third of the combined verdicts. 
This will not only compensate 
the plaintiff for the unwarrant- 
ed delay but admonish the de- 
fendant not to do it again. And 
in the final analysis, is not the 
purpose of the law the preven- 
tion of future derelictions, for 
the welfare of the public as well 
as the injured individual? 

Indeed, probably the first case 
of exemplary damages was 
Huckle v. Money, wherein the 
court permitted a verdict of 
£300 to remain in an action for 
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false imprisonment where the 
actual monetary loss amounted 
to a mere £20. This was al- 
lowed because the court felt de- 
fendant’s conduct made him 
guilty of violating Magna Char- 
ta and attempting to destroy the 
liberty of the people. It was a 
good idea. 

In any event, the common law 
judges thought so, for Lord 
Campbell quotes Lord Pratt as 
saying in a case where a jury 
returned a verdict for £1,000 
exemplary damages: 

“Damages are designed not 
only as a satisfaction to the in- 
jured person, but likewise as a 
punishment to the guilty, and as 
a proof of the detestation in 
which the wrongful act is held 
by the jury.” 

If you are liable for exemplary 
damages, should you insult a 
man and make him lose face, 
why shouldn’t you be similarly 
answerable when you hit him 
with your automobile and cause 
him to lose a leg? 

Can we do less, particularly 
in view of the serious loss to the 
Nation as a whole occasioned by 
the destruction of so many pro- 
ductive man hours? 


Me, Too! 


More and more these days I find myself pondering on how 
to reconcile my net income with my gross habits.— JOHN 


KIRK NELSON, Local Gov’t Service. 


ble, replied with dignity: 
unscrewtable!”—Anvil. 


(England) 


The Clergy’s Proper Job 
A colored preacher, taken to task by one of his elders for 
dealing with subjects which, the latter said, were inscruta- 
“T am here, suh, to unscrew de 
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Sales between Business Associates May Provide 
Inadvertent Detriment 


RANSACTIONS between a hus- 

band and wife, brother and 
sister, a corporation and a con- 
trolling stockholder are often 
real transactions, the parties 
having legitimately opposed in- 
terests. 

But where such a transaction 
can bring an income tax advan- 
tage, the temptation to impro- 
vise shadow transactions having 
no substance or reality evidently 
creates a serious threat to the 
revenue. At least Congress has 
found it necessary to disallow 
the deduction of losses where 
they arise from sales and ex- 
changes between taxpayers in 
certain relationships. 

The deduction is disallowed if 
incurred in a sale between mem- 
bers of a family, including broth- 
ers and sisters, a spouse, ances- 
tors and lineal descendants; or 
between the grantor and fiduci- 
ary of a trust, fiduciary and ben- 
eficiary, or the fiduciaries of two 
trusts having the same grantor; 
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also, between a corporation and 
an individual owning over 50% 
in value of its stock, directly or 
indirectly; but distributions in 
liquidation are excepted. 

The provision under which 
shares of a corporation are 
deemed to be owned “indirectly” 
by the individual with whom it 
effects a transfer for a consid- 
eration provides a pitfall that 
should be kept in mind. It is 
frequently overlooked. An indi- 
vidual is deemed to own not only 
the stock which he owns directly, 
but also the stock owned by any 
member of his family enumerat- 
ed above, or by a partner, in- 
cluding stock owned indirectly 
by the partner. Stock owned di- 
rectly or indirectly by or for a 
corporation, partnership, estate 
or trust is regarded as being 
owned proportionately by its 
shareholders, partners or bene- 
ficiaries. 

The effect of the provision is 
clear enough in most respects. 
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Persons in one of the specified 
relationships who buy and sell 
from one another at a loss are 
not permitted to claim that loss 
for income tax purposes. How- 
ever, the provision may apply in 
less obvious situations. More- 
over, it is immaterial that the 
sale is genuine. Because it is so 
difficult to distinguish the gen- 
uine from the pretended sale be- 
tween persons closely related to 
each other, Congress condemned 
the first to assure that the second 
might not slip through. 

And the provision reaches in- 
direct as well as direct sales. 
Thus, if a husband and wife own- 
ing independent estates, or even 
two brothers, have invested in 
the same stock, one of them sell- 
ing some of his shares at a loss 
might better consult with the 
other first. If the other has 
bought or contemplates buying 
some more of the stock at ap- 
proximately the same time, the 
seller may be put to proof that 
an indirect sale was not intend- 
ed. That the two dealt with 
wholly different parties would 
not preclude the application of 
Code Sec. 24 (b) (cf. McWil- 
liams v. Commissioner, 331 US 
694, 91 L ed 1750, 67 S Ct 1477, 
170 ALR 341). 

Such a coincidence is possible 
if not probable. However, the 
somewhat complicated rules for 
attributing the ownership of 
stock from one person to another 
make Sec. 24 an ever-present 
trap for the unwary. 


A recent decision illustrates 
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this. It involved another sub- 
paragraph of Sec. 24—that is, 
(c). This denies deduction of 
interest and other expenses in- 
curred between taxpayers in the 
specified reijationships if the 
debtor accounts on the accrual 
basis and the creditor is on the 
cash basis—unless the expenses 
are actually paid within the tax- 
able year or 24 months there- 
after. It is immaterial that the 
accrual basis normally permits 
deduction when obligations be- 
come fixed, irrespective of the 
time of payment. This provision 
may be even more detrimental 
than that relating to losses from 
sales. Losses may be capital 
losses subject to the limitations 
of Code Sec. 117 (d). The ex- 
pense items would, but for this 
provision, be fully deductible 
from gross income and, if they 
are not paid within the pre- 
scribed 144 months period, may 
never be claimed as a deduction, 
not even when paid at some sub- 
sequent time (Sec. 29.24-7, Reg- 
ulations III (Income tax)). 

In the recent decision, it ap- 
peared that two individuals who 
were not related to each other 
joined in the purchase of the 
stock of a hotel corporation. 
They also bought in a second 
mortgage on the property. Each 
received the same amount of 
stock and each had an undivided 
half interest in the mortgage. 
One of them managed the hotel, 
the other taking no part in ac- 
tual operations. On its ineome 
tax returns for 1943 and 1944, 





the corporation deducted ac- 


crued interest on the second 
mortgage which was not paid 
within the taxable year or 23 
months thereafter. The Com- 
missioner disallowed the deduc- 
tion. Histheory: The two indi- 
viduals were in the enterprise 
as partners or joint venturers 
and each must, therefore, be 
deemed to own the stock owned 
by the other, becoming a con- 
trolling stockholder for purposes 
of Sec. 24 (c). 


The Tax Court of the United 
States overruled the Commis- 
sioner because it concluded that 
the two individuals did not be- 
come joint venturers merely 
from purchasing property joint- 
ly. The controlling fact was 
that they did not operate any 
venture as partners or (the tax 
equivalent) as joint operators 
(Hallbrett Realty Corp. v. Com- 
missioner, 15 T Ct No. 25 
(1950) ). 

That the particular taxpayers 
escaped the pitfall makes it no 
less real, as another case decided 
in 1947 attests. The taxpayers 
owned stock of a corporation. 
Neither owner as much as 50% 
but their combined holdings ex- 
ceeded 50% of the value of the 
corporation’s outstanding stock. 
The two bought property from 
the corporation for development 
purposes. The corporation’s 
loss on the sale was disallowed 
as a deduction under Sec. 24 (b). 
Sinee the stockholders bought 
the property for development as 
joigt. owners—a business activi- 
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ty—they were partners for tax 
purposes and the stock held by 
each was attributable to the 
other. The sale was thus 
brought within Sec. 24 (b) 
(Homes Beautiful, Inc. v. Com- 
missioner T Ct Mem dkt 5861, 
June 24, 1947). 

To avoid the onus of that sec- 
tion, one of the individuals would 
have to buy solely for his own 
account. 

Inter-family transactions fre- 
quently stem from the inherit- 
ance of property and the poten- 
tial effect of Sec. 24(b) must 
be considered when such trans- 
actions are planned. Non-de- 
ductible losses may arise from 
such situations in ways that have 
not been anticipated. A brother 
and sister inherit real estate and 
operate it jointly. Additional 
funds are needed to pay assess- 
ments or bills for improvements. 
The sister has no funds, so the 
brother advances the money, 
taking back a note and mortgage. 
The property does not pay and 
the brother forecloses, buying in 
the property. May the sister 
deduct her loss? 

It would seem that since the 
transaction is wholly involun- 
tary, the reason for enacting 
Sec. 24 (b) is not involved, and 
the loss should be allowed. But 
the Tax Court has held to the 
contrary on the ground that Sec. 
24 (b) makes no distinction be- 
tween voluntary and involuntary 
transfers. The loss is disallowed 
in either case. (See Zacek V. 
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Commissioner, 8 T Ct 1056 
(1947).) 

Incorporation may provide an 
advantage in such cases. For 
example: 

The taxpayer and his sisters 
inherit undivided interests in 
unimproved real estate from 
their father. The taxpayer 
transfers his interest to a corpo- 
ration which is to undertake the 
development and sale of the 
property. The intent is that the 
sisters follow taxpayer’s lead, 
but they instituted a partition 
proceeding instead. The sisters 
buy in the property for cash at 
the partition sale. The taxpayer 
liquidates the corporation and 
claims a loss thereon (equal to 
the difference between the value 
of his interest in the property 
at his father’s death and the 
amount received in liquidation). 

The loss is deductible since 
it is incurred on the liquidation 
of a corporation, which is spe- 
cifically excepted from the oper- 
ation of Sec. 24 (b). (See 
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Ain’t It a Fact? 
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Hopkins v. Commissioner, 15 
T Ct No. 26 (1950).) 
Of course, the corporation 


would not have been able to de- 
duct its loss on the sale. Since 
the stock owned by the brother 
is imputed to the sister under 
the statute, the sale was made to 
a controlling stockholder and the 
loss would be disallowed. But 
the stockholder is entitled to de- 
duct his loss on the liquidation 
of the corporation. Were both 
shareholders, the same result 
might be achieved in this way: 

The sister purchases the prop- 
erty from the corporation, sur- 
rendering her shares and paying 
cash which is then paid to the 
brother in liquidation of his 
shares. 

The Tax Court’s decision prop- 
erly preserves the right to de- 
duct the loss on the liquidation 
as long as there was a genuine 
business motive for the incorpo- 
ration and it was not effected 
solely to avoid the detriment of 
Sec. 24 (b). 









Opportunity knocks at the door only once; temptation 
hammers on the door for years.—Australasian Manufac- 


We Think So, Too 


To be born a gentleman is an accident, but to die one is an 


turer. 


achievement.—H. P. KAYE, Men Only. 


(London) 


The Longest Lawsuit 


It has been claimed that the longest suit on record existed 
in England between the heirs of Sir Thomas Talbot, Vis- 


count Leslie and the heirs of Lord Berkeley. 
reign of Edward IV and ran on until that of James I, taking 
120 years to finishCarl B. Everberg, Commercial Law 








It began in the 


Journal, February, 1950 








Announcing a NEW approach to 


Federal tax practice .....cee. 






HE FEDERAL tax field has long 

posed a dilemma for the general 
practitioner. Nearly every transac- 
tion involving money or its equiva- 
lent in property presents some tax 
problem. And the amount of tax 
liability incurred may well depend 
on what is done at the start... 
the way the transaction is framed. 

That’s one side of the dilemma! 
The other side is this! The Federal 
tax field is vast. There are many 
tricky currents and hidden shoals, 
while the general practitioner often 
hasn’t the time to make the study 
necessary to navigate them safely 
and effectively. The 1951 ALEXAN- 
DER FEDERAL TAX HANDBOOK, edited 
by the eminent tax authority, Ber- 
nard Speisman of the New York 
Bar, was designed with this in 
mind to bring you the essen- 
tial tax information in a clear, sim- 
ple and practical manner ... to 
make it usable by anyone. And 
now we've gone a step further in 


The amazing new booklet 
FEDERAL TAX ANALYSCOPE 
17 shows you the way! You can 


get a copy... absolutely free! 


providing the “Federal Tax Analy- 
scope.” 


The “Federal Tax Analyscope” 
presents a brand new, yet amaz- 
ingly simple, idea. We think that, 
when you have seen it, you will 
agree it is the answer to the gen- 
eral practitioner’s problem in the 
tax field. 


Here, concretely, is what the 
“Federal Tax Analyscope” does, 
and how it does it: 


1. It classifies problems and trans- 
actions, usual and unusual, according 
to their ordinary legal and commer- 
cial designations . . . not according 
to their technical tax classifications. 
So you can find your problem readily. 


2. It leads you at once to the dis- 
cussion of the basic law on your sub- 
ject in the text of the 1951 ALEXANDER 
FEDERAL TAX HANDBOOK. 


3. It introduces related provisions 
of law that may well control your 
problem. The Internal Revenue Code 
is notoriously incoherent and complex. 
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The “Federal Tax Analyscope” inte- 
yrates related provisions, thus mini- 
mizing the danger of overlooking some 
essential point. 


4. Similarly, the “Federal Tax 
Analyscope” correlates principles de- 
veloped by the courts in connection 
with other tax problems that may well 
control your case or issue. These 
principles are particularly important 
in determining tax issues, and no one 
can hope to have a proper and correct 
approach to tax problems without a 
command of these principles. 


5. The “Federal Tax Analyscope” 
points up the numerous pitfalls and 
alternatives that characterize the 
Federal tax field, thus minimizing the 
possibility of unforeseen liability or 
excessive liability. 


6. The new 1950 Revenue Act not 
only provides for in- 
creases in rates but al- 
so contains the most 
drastic provisions af- 
fecting taxpayers’ 
rights since the 1942 
law was enacted. To 
keep you informed 
about the significance 
of these latest changes, 
the booklet containing 
the “Federal Tax Anal- 
yscope” also includes 
a detailed explanation 
showing: 

a. What these new re- 
strictions mean to 
taxpayers. 

b. What limitations in 
existing law and 
principles curtail 
these restrictions 

telling, in 


other words, how far 
existing rights of 


taxpayers have not 
been abridged. 








DON’T BUY A TAX BOOK UNTIL YOU SEE 
THE 1951 ALEXANDER FEDERAL TAX HANDBOOK 


This expert appraisal of the new 
law tells you what you cannot do and 
what you can still do under the new 
limitations. 


FREE EXAMINATION OFFER 


Here’s how you can get your copy 
of the “Federal Tax Analyscope” 
absolutely free! 


Send for the 1951 ALEXANDER 
FEDERAL TAX HANDBOOK at $15.00 
on approval for ten days’ free exam- 
ination. With it we’ll include the 
“Federal Tax Analyscope” which 
is yours to keep with our compli- 
ments, no matter what you decide 
about the Handbook. 


This standard Tax Handbook 
covers 


income taxes, gift taxes, 
estate taxes, social se- 
curity taxes, manu- 
facturers’ and miscel- 
laneous taxes. Many 
improvements have 
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( NE OF the concomitant phe- 
J nomena of the social and 
economic disruption of World 
War II was the marked rise of 
delinquent behavior on the part 
of teen-age youth in this coun- 
try. In our urban communities 
a disturbing series of outbreaks 
of warfare occurred among teen- 
age groups disdainfully called 
“gangs.” During 1945 and 1946 
in New York City, violence 
among “conflict gangs’ reached 
an all-time high. From Septem- 
ber 10 to September 19, 1946, 
three youngsters were killed in 
gang warfare in one neighbor- 
hood of the city. 


Action was deemed imperative 
to protect the community. The 
Prison Association of New York 
called on the Welfare Council of 
New York City to “formulate a 
definite program of action” for 
the amelioration of antisocial ac- 
tivity by gangs. The Council 
called together a committee of 
experts, and after months of 
analysis and study, the commit- 
tee recommended the operation 
of an experimental project de- 
signed to formulate methods for 
developing and extending suit- 
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able programs of treatment. 
Limitation of funds confined the 
effort to one area, and in the 
spring of 1947, the Central Har- 
lem Street Clubs Project was set 
up. 

The section in which the proj- 
ect is working is one of the most 
depressed, underprivileged areas 
in the city. The violation of con- 
duct norms among adults is an 
ever-present reality. However, 
there has been no evidence of 
any sympathetic attitudes on the 
part of adults toward intergang 
warfare among the _ teen-age 
groups. As the boys have come 
to engage in constructive social 
activities, there has been an in- 
creasing measure of co-operation 
on the part of the adults. 


During the two years of the 
project’s existence, relationship 
has been established with four 
of the area’s most aggressive, 
antisocial gangs and contact has 
been established with the girls 
related to them. Each of the 
gangs has a history of violent 
gang warfare, weapon carrying, 
stealing, rape, and the use of 
narcotics. Truancy, drinking, 
and tangles with the police have 
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been prevalent among the boys, 
whose age group is from 11 to 
23, and many of whom have been 
in one or more correctional insti- 
tutions. 

Except during mobilization for 
gang warfare, the structure of 
the gangs is generally loose and 
organized for a face-to-face rela- 
tionship and the protection of its 
members. The largest gang has 
approximately 100 members; the 
smallest about 35 members. 
However, the boys travel in 
groups of two or three and it is 
unusual to see more than 10 or 
15 members together at any one 
time or place. Basically auto- 
cratic, the gangs can be divided 
into two distinct groups; leader 
and leadership clique consisting 
of five or six boys, and the mem- 
bers. The gang is broken up 
into various special groups for 
activities, and while membership 
in these gangs varies, there is a 
tendency for the _ leadership 
clique to play a dominant role in 
them and to determine the na- 
ture of most of their activities. 

The gangs also have what the 
boys call “divisions.” These are 
usually based on age groupings, 
have their own organizational 
structure, and serve, by a kind 
of vertical mobility, to perpetu- 
ate the gangs. The club officers’ 
titles are functionally descrip- 
tive and seem to indicate the 
roles their holders have in gang 
warfare. Usually there is a 
“president,” “vice-president,” a 
war counselor, assistant war 
counselor, and occasionally a 
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“light up” man. This latter boy 
usually carries the pistols and 
initiates the war by “shooting 
up” rival gangs. 

The operation of the project 
began officially with the appoint. 


ment of the area director on 
April 14, 1947. For the first 
three months, the _ director’s 


work consisted of a survey of the 
various aspects of the neighbor. 
hood, and the establishment of a 
relationship with the leadership 
of the gangs and the indigenous 
adult leadership in the neighbor. 
hood. 

The approach in establishing 
a relationship has been informal 
and no attempt has been made 
to interfere with the boys’ accus- 
tomed ways of carrying out their 
activities. In fact, identification 
was built up through able par. 
ticipation by the area workers in 
those activities which had spe. 
cial meaning for the boys. 

The relationship with the first 
gang was sufficiently established 
to enable the director to obtain 
the co-operation in fixing up the 
project office. Throughout the 
cleaning period, questions were 
asked of the director as to how 
the place was to be operated. 
The presence of office furniture 
seemed to have motivated many 
of these questions. They were 
answered frankly and directly, 
and the aims and purposes of the 
project were discussed freely. 
After the confidence and interest 
of this group had been secured, 
the boys were transferred to the 
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first area worker at the end of 
three months. 

Through utilization of similar 
techniques, another area worker 
was able to establish relation- 
ship with another gang. In this 
ease, the worker formed a close 
relationship with the janitor 
who cleaned the project office 
and who had purposely been se- 
lected to do this job because of 
this thorough knowledge of the 
neighborhood. Through the 
janitor, the worker was intro- 
duced to a key member of the 
gang. The boys’ interest in the 
Dodger baseball team, a picture 
at the neighborhood theatre, and 
invitations by the worker to ac- 
company him on errands, laid 
the foundations for at least a 
beginning relationship. It paved 
the way for casual visits by the 
worker to their hang-out. Here 
he usually found the boys either 
boxing or sparring. He decided 
that their expressed interest in 
baseball was an attempt to 
please him or may have been a 
reflection of his anxiety to rush 
the job of acceptance. In order 
to extend the relationship, there- 
fore, he attempted to use the 
medium of boxing instead of 
baseball. 

A third worker made his con- 
tacts in a block where the exist- 
ence of a street gang had been 
established. The worker was in 
need of housing and asked many 
people in the block for help in 
finding a place to live. In this 


way, he became acquainted with 
As was the 


people of all ages. 
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practice with the previous work- 
ers, after just “hanging around,” 
drinking coffee, playing the juke 
box, this worker became known 
as “one of the boys.” He was 
included in conversations and 
challenged to pitch pennies, and 
to play football with the boys. 
Through these contacts, he grad- 
ually gained the acceptance of 
the members of the street gang. 

The workers experienced nu- 
merous frustrations and anxie- 
ties in developing relationship 
with the boys. Although con- 
stantly assured that there were 
no rigid schedules to which théy 
must adhere, they always looked 
eagerly for the first signs of real 
acceptance. But these signs 
were painfully slow in appearing. 
Sometimes, in the midst of a con- 
versation which had all the op- 
portunity to deepen the relation- 
ship, the boys would suddenly 
move away, leaving the worker 
alone. The worker might ap- 
proach a group hoping to join in 
the conversation, and the boys 
would become silent. Months 
later, the boys would tell the 
workers that they originally sus- 
pected them of being policemen 
or similar representatives of the 
law. They had watched careful- 
ly for any clues that might con- 
firm their suspicions. Finally, 
through real acceptance of the 
boys and their group, a convic- 
tion about the constructive po- 
tentiality of the club (the term 
“club” is used hereafter in refer- 
ence to a street gang with which 
a working relationship has been 
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established by an area worker), 
and through his understanding, 
warmth, skill, and unending pa- 
tience, the worker was able to 
establish a relationship in vary- 
ing degrees with the members of 
the club. 

In working with the boys, the 
workers usually follow the ini- 
tiative of the boys. They par- 
ticipate in games, bull sessions, 
block parties, “‘be-bop jumps,” 
card playing, or just “hanging 
around.” Recently, the boys of 
several conflict groups have gone 
on week-end camping trips, and 
other similar activities are 
planned. The workers see the 


club members almost every day, 
usually in the afternoon and eve- 
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ning, and spend from 15 to 25 
hours a week with them. Usual. 
ly, they see from 4 to 12 boys in 
a contact. Sometimes they see 
only one boy in a contact; some. 
times as many as 50. The con- 
tacts take place wherever the 
boys hang out—the street, the 
candy store, the pool room, at 
the boys’ homes, and now, with 
growing frequency, the project 
office. 

The area worker’s role varies 
with the needs of the group. At 
times the boys ask them to arbi- 
trate a dispute, to give help in 
securing a job, or advice on per- 
sonal problems. The worker's 
word is not law, and the boys 
frequently accept or reject the 
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worker’s opinion as they see fit, 
without being rejected by the 
worker. 


In a discussion of antisocial 
behavior, the worker’s role also 
varies. Frequently the worker 
will listen without expressing 
approval or disapproval. Some- 
times he will ask questions to 
learn more about the boys’ atti- 
tudes or behavior. At other 
times he will disapprove openly 
of their behavior and give his 
reasons. If the total situation 
warrants, the worker may initi- 
ate a group discussion and uti- 
lize group interaction. Or he 
may await an opportunity to dis- 
cuss the situation with an indi- 
vidual boy in terms of that 
particular boy and his ability to 
use more intensive help. 

The area of antisocial behavior 
is the most difficult to handle. 
The worker must use great skill 
in defining his difference from 
the boys and at the same time 
maintain a horizontal relation- 
ship with them. Skillfully, he 
must determine the motivations 
of the boys’ behavior, determine 
the leadership in the situation, 
and manipulate the situation so 
as to provide substitute satisfac- 
tions for the real goal of the 
antisocial behavior. In all of 
this, however, his identification 
with the boys and their needs 
must never blind him to his re- 
sponsibility to the larger com- 
munity. While he can never be- 
tray the confidence of the boys, 
he constantly must interpret to 
the schools, the police, and to 
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the entire community construc 
tive ways of meeting the needs 
and frustrations and _ hostility 
which their behavior represent; 
The worker must recognize an( 
accept his own limitations in th¢ 
helping process and gradually, 
very gradually, assist the boy; 
to move on to the use of special: 
ized services in the communit 
when the need is recognized ani 
the boys are ready to use them 
and at the same time help the 
agencies understand and accept 
these boys. 

The worker is called upon to 
assume responsibilities which 
other club members are unable 
or unready to assume. Gradual- 
ly the worker transfers respon- 
sibilities to individuals in the 
group, and himself takes on few- 
er and fewer responsibilities. 

The worker suggests new ways 
of doing things that are leading 
to a greater democratization of 
the clubs. The boys are experi- 
encing the satisfactions of suc- 
cessful effort and cherish the 
“rep” they are achieving in the 
community, which gives them 
the status they previously 
sought in daring and dangerous 
antisocial activities. 


One of the unique objectives 
of the project is to offer assist- 
ance to the community in deal- 
ing with the problems of the 
area and meeting the needs of 
the boys. Efforts are being 
made to develop an area commit- 
tee—parents, interested local 
citizens, and representatives of 
the four clubs with which the 
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project is in contact, to engage 
in social action designed to effect 
changes in the neighborhood 
that contribute to juvenile de- 
linquency. It will attempt to set 
in motion the creation of a spirit 
of co-operation between the boys 
and the adults and a feeling on 
the part of the boys that they 
are valuable as individuals and 
in groups and have a worth- 
while contribution to make to 
the local community. 

The area committee receives 
guidance and direction from the 
staff, using, however, whatever 
indigenous leadership there is in 
the neighborhood. It will re- 
ceive the full support of the in- 
fluential Committee on Street 
Clubs. 

A professional advisory com- 
mittee, made up of representa- 
tives of agencies and organiza- 
tions in the local community, is 
attempting to supply services 
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that are needed and to assist the 
agencies in meeting the needs of 
the boys and community as de- 
fined by the project staff. The 
regional division of the Welfare 
Council of New York is working 
with the project staff, the area 
committee, and the professional 
advisory committee in an effort 
to achieve the fullest coordina- 
tion and the best arrangement of 
existing services, and to identify 
areas of unmet need. 


Any assessment of accom- 
plishments of the project must, 
of necessity, be tentative. We 
are, however, able to make cer- 
tain tentative judgments about 
change in the clubs and to isolate 
positive results in several of the 
change categories: (1) The boys 
are spending increasingly more 
time in constructive and satisfy- 
ing activities; (2) certain forms 
of antisocial behavior have de- 
creased; (3) the ability of these 
boys to establish a relationship 
with a mature, warm, accepting 
adult has been unquestionably 
established; (4) relationships 
within the group have improved; 
(5) the boys have been helped to 
recognize the availability of fa- 
cilities in the community which 
more satisfactorily meet their 
needs; (6) here and there exist- 
ing recreational agencies have 
been helped to accept these au- 
tonomous groups and to gear 
their programs to the boys’ in- 
terests and needs; (7) and final- 
ly, several agencies in the city 
have begun to adopt this proj- 
ect’s approach for their program 
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in an effort to reach groups of 
boys similar to those in the 
project. 

We are convinced, at this 
point, of the soundness of this 
approach. As yet, however, we 
have not fully defined the func- 
tion of the area worker, the spe- 
cific equipment he needs to bring 
to the job, and the extent to 
which he must use the disciplines 
of case work and group work. 
There yet remains the task of 
isolating the various techniques 
used by the area workers, test- 
ing the effectiveness of each of 
these with the various types of 
boys and the motivations of their 
participation in the antisocial 
activities of the gang. Then we 
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“What's the speedometer? I never drove a car 
before today!” 





will need to find ways of adapt. 
ing these techniques for use in 
existing or new agencies as a 
way of working with antisocial 
street gangs. 

Finally, if we are to prevent, 
control, and treat delinquency, 
we must all find a way to use, in 
every appropriate setting, the 
knowledge and skills we have 
concerning human behavior. 
Our need is to develop a broad, 
comprehensive program of child 
welfare in every community that 
utilizes every bit of knowledge 
and skill presently at our com- 
mand. Then only shall we ef- 
fectively prevent and control the 
individual and group expressions 
of juvenile delinquent behavior. 
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Airplanes — liability for in- 
jury to guest. In Bruce v. 
O’Neal Flying Service, 231 NC 
181, 56 SE2d 560, 12 ALR2d 647, 
the defendant, a flying service 
corporation, staged an air show 
to dedicate its new airport and 
demonstrate “precision spins,” 
which were testified to be a safe 
maneuver when properly per- 
formed in a suitable plane such 
as that involved in the case. In 
the presence of the president of 
the defendant and manager of 
the airport and show, the plain- 
tiff’s intestate requested and was 
granted leave by one of the pilots 
in the employ of the defendant 
and in complete charge of a 
plane engaged in the maneuvers 
to accompany the pilot. There 
was testimony that the maneu- 
ver which proved instantaneous- 
ly fatal to the pilot and the plain- 
tiff’s intestate was begun at 
1,800 feet instead of the planned 
2,000, and that the number of 
spirals performed by the craft 
was more than could be per- 
formed with safety. It was also 
in evidence that the plane was 
equipped with dual controls by 
which either occupant could have 
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fendant in State v. Hamilton, 
— W Va —, 56 SE2d 544, 12 
bALR2d 573, indicted under a 
statute prohibiting reckless driv- 
ing, demurred and moved to 
quash the indictment, contend- 
ing: (1) that the statute was 
invalid because too vague and 
indefinite; and (2) that the in- 
dictment was insufficient in that 
it did not specify the speed at 
which the defendant was driv- 
ing, and was fatally defective in 
that it charged separate and dis- 
tinct offenses other than reckless 
driving. 

Reversing the circuit court’s 
judgment for the defendant, the 
West Virginia Supreme Court of 
Appeals, opinion by Haymond, 
President, held that: (1) the 
statute was not too vague or 
indefinite to inform the accused 
of the charge against him; and 
(2) that the indictment was suf- 
ficient to charge the statutory 
offense. The court pointed out 
that the allegations of the indict- 
ment did not charge separate of- 
fenses, but were allegations de- 
scriptive of the offense of reck- 
less driving. 

“Statute prohibiting reckless 
driving: definiteness and cer- 
tainty” is the subject of the ap- 
i? annotation in 12 ALR2d 
d5U, 


Brokers — commission on oral 
contract to purchase. The plain- 
tif in Simmons v. Libbey, 53 
NM 362, 208 P2d 1070, 12 ALR 
2d 1404, listed his real estate 
with defendant, a broker, for a 
cash sale with an agreed com- 
mission consisting of the amount 
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true voice record that will keep indefi- 
nitely, or by simply re- -recording you can 
use the same wire over and over again. 

A Webster-Chicago wire recorder in 
your office will pay for itself in lower 
secretarial costs! 
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of the purchase price above a 
stipulated sum. Defendant pro- 
duced a prospective purchaser 
with whom the plaintiff entered 
into an oral contract of sale 
under which the purchaser gave 
a cash payment to the defendant 
and agreed to pay the remainder 
on a designated date. The par- 
ties knew that the purchaser’s 
ability to pay the balance de- 
pended upon his sale of ‘other 
property. Failing to sell the lat- 
ter property, the purchaser de- 
faulted and made no claim for 
return of the cash payment. The 
defendant claimed and retained 
as his commission the difference 
between the net selling price 
stipulated in his contract and 
the agreed purchase price. 

A judgment for the broker in 
an action by the seller to recover 
the commission retained by the 
former was upheld by the Su- 
preme Court of New Mexico, in 
an opinion by Justice Sadler, re- 
jecting contentions of the plain- 
tiff based on a variance between 
the terms of the contract with 
the broker and the contract with 
the purchaser and the absence of 
a written contract with the pur- 
chaser subject to specific per- 
formance. 

The appended annotation in 
12 ALR2d 1410 discusses “‘Bro- 
ker’s right to commission where 
customer repudiates or fails to 
complete contract or promise 
which is oral or not specifically 
enforceable.” 


Building Covenants — right to 
enforce as affected by laches or 
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delay. The plaintiffs and de. 
fendants 


70, 12 ALR2d 388, owned lots 
subject to certain restricted use 
and building covenants which 
were imposed in deeds to prop- 
erty comprising a_ residential 
subdivision. In a suit in equity 
brought to restrain violation of 
such covenants, the defendant 
set up as defenses, based on ac- 
quiescence, waiver, estoppel, and 
laches, (1) a resolution of prop- 
erty owners affected to declare 
all current violations closed is- 
sues, (2) other covenant viola- 
tions by other property owners 
including plaintiffs or some of 
them, and (3) failure of plain- 
tiffs to take preventive steps 
after issuance of a building per- 
mit to the defendant and before 
the expenditure thereunder of 
a large sum of money. The ac- 
tion of the trial court in striking 
these defenses from the answer 
was reversed by the South 
Carolina Supreme Court, opin- 
ion by Justice Fishburne, on the 
ground that the issues involved 
could best be determined by a 
trial on the merits, and not on 
the pleadings alone. 

“Laches or delay in bringing 
suit as affecting right to enforce 
restrictive building covenants” 
is the subject of the appended 
annotation in 12 ALR2d 394. 


Charitable Trust — for dis- 
semination or preservation of 
historical or educational ma- 
terial. Certain diaries contain- 
ing material of great historical 
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and educational value which be- 
came the property of the au- 
thor’s granddaughter who in her 
will made a bequest for its pub- 
lication and distribution, were 
involved in State ex rel. Em- 
mert v. Union Trust Co., — Ind 
—, 86 NE2d 450, 12 ALR2d 836. 
The executors and_ trustees 
named in the will having failed 
to publish and distribute the 
diaries, an action was brought 
by the state, on the relation of 
named individuals, to have the 
bequest decreed a valid charita- 
ble trust, the trustees removed, 
and new trustees appointed to 
carry out the trust provisions. 

Upon appeal from a judgment 
that plaintiff take nothing by its 
complaint, upon sustaining a de- 
murrer thereto based on the 
ground, among others, that the 
plaintiff had no interest since 
no charitable trust was created 
by the will, the Indiana Supreme 
Court, in an opinion by Justice 
Starr, affirmed the judgment, 
holding that a charitable pur- 
pose, essential to the establish- 
ment of a public trust, did not 
appear with reasonable definite- 
ness and certainty from the lan- 
guage of the will, and that ex- 
trinsic evidence could not be used 
to add provisions sufficient to 
make apparent an intent of the 
testator to create a charitable 
trust. 


The extensive annotation in 
12 ALR2d 849 exhaustively dis- 
cusses the “Validity, as for a 
charitable purpose, of trust for 
dissemination or preservation of 
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material of historical or other 
educational interest or value.” 


Children — failure to provide 
medical attention as criminal 
negect of. In Mitchell v. Davis 
(Tex Civ App) 205 SW2d 812, 
12 ALR2d 1042, a statutory pro- 
ceeding to determine the custody 
of a child as not having proper 
parental care or guardianship, 
it was held by the Texas Court 
of Civil Appeals, opinion by Jus- 
tice Young, that the mother’s 
failure to provide medical treat- 
ment for the child when ill was 
a lack of proper parental care, 
and that it was not sufficient ex- 
cuse that the mother believed 
prayer to be more efficacious 
than medical treatment. 

The annotation in 12 ALR2d 
1047 discusses “Failure to pro- 
vide medical attention for child 
as criminal neglect.” 


Consideration — for promise 
to pay greater or additional 
amount. In Swartz v. Lieber- 
man, 323 Mass 109, 80 NE2d 5, 
12 ALR2d 75, one agreed to 
manufacture a certain number 
of articles for another at an 
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agreed price. While work was 
in progress, he notified the other 
party that owing to increased 
cost of labor and materials he 
would have to charge a greater 
sum, which the other party 
agreed to pay. This agreement 
was held by the Massachusetts 
Supreme Judicial Court, opinion 
by Justice Williams, to be upon 
a sufficient consideration and 
binding as a new promise given 
to secure performance of the 
agreement in place of an action 
for damages for nonperform- 
ance. 

The comment note in 12 ALR 
2d 78, while not exhausting the 
relevant authorities, provides a 
reasonably sufficient review of 
those cases which appear to be 
of special value in defining the 
extent to which the courts have 
gone in permitting recovery on 
promises of additional or great- 
er pay for the completion of 
work, rendering of services, etc., 
covered by a contract previously 
entered into between the parties 
and which has not been express- 
ly rescinded or discharged. 


Contracts. — to insure own 
life. In Allen v. Allen, — Okla 
—, 201 P2d 786, 12 ALR2d 977, 
a husband and wife, contemplat- 
ing a divorce, entered into a con- 
tract of separate maintenance 
providing in part for the hus- 
band to keep in full force and 
effect a certain policy on his life 
under a group insurance plan, 
with the wife as beneficiary, so 
long as the husband retained his 
connection with the employer. 
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The immediately succeeding sen. 
tence provided: “If at any time, 


for any cause, said insurance{ 


policy shall cease to be effective, 
except for the death of the hus. 
band, the husband agrees to pro- 
vide a new policy in like amount 
to insure his life in a reputable 
old line insurance company, in 
which policy the wife shall be 
named first as sole beneficiary.” 

The husband terminated the 
employment and his policy un. 
der the group insurance plan, 
and contended that his obliga- 
tion to procure insurance under 
the latter provision was subject 
to the condition in the previous 
sentence relating to his continua- 
tion of the employment. 

The Oklahoma Supreme Court, 
however, in an opinion by Jus- 
tice Luttrell, concluded that the 
first and second sentences dealt 
with two distinct situations, and, 
stressing the fact that the provi- 
sion for a new policy if the old 
policy ceased to be effective “for 
any cause,” was limited only by 
the death of the husband, held 
that severance of the employ- 
ment with the named employer 
did not relieve the husband of his 
obligation to procure the new in- 
surance, and that although the 
damages for the breach, being 
unascertainable, were not re 
coverable, specific performance 
could be decreed if it did not 
appear upon a new trial that the 
insurance was unobtainable for 
a cause beyond the control of the 
husband. 


“Rights and remedies under 
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contract by party to procure in- 
surance on his own life” is the 
subject of the discussion in the 
annotation in 12 ALR2d 983. 


Crops — damage by spraying 
or dusting. The defendant in 
Burns v. Vaughn, — Ark —, 224 
SW2d 365, 12 ALR2d 433, 
caused his rice crop to be sprayed 
with chemical dust by an air- 
plane. When a breeze arose, the 
dust drifted to the plaintiffs’ 
farms and injured their cotton 
crop. The defendant knew of 
the dangerous nature of the dust 
and warned the airplane pilot, 
but the latter continued his op- 
erations despite the breeze. The 
opinion of Justice George Rose 
Smith, of the Arkansas Supreme 
Court, although stating that 
there was no absolute liability 
for injuries of this kind, held 
that the evidence was sufficient 
to take the question of negli- 
gence to the jury. The plaintiff 
landowner, rather than the one 
who planted the cotton crop on a 
share basis, was held to be the 
proper person to collect the dam- 
ages. 

“Liability for injury conse- 
quent upon spraying or dusting 
of crop” is the subject of the an- 
notation in 12 ALR2d 436. 


Damages effect of in- 
creased cost of living. Dabare- 
iner v. Weisflog, 253 Wis 23, 33 
NW2d 220, 12 ALR2d 605, in- 
volved a situation wherein a 
woman injured in an automobile 
collision recovered a verdict for 
personal injuries. Such verdict 
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was held by the Wisconsin Su- 
preme Court, opinion by Justice 
Hughes, not to rest upon insuf- 
ficient evidence because, of the 
three physicians consulted by 
her for treatment, she called only 
one as a witness. The discovery 
subsequent to the trial that the 
physician’s license of her medi- 
cal witness had not been filed as 
required by law was held no 
ground for a new trial. It was 
held proper to tell the jury to 
take into account in assessing 
damages the purchasing power 
of the dollar, and that no prej- 
udice resulted from referring to 
such purchasing power as hav- 
ing been depleted or lessened. 
No error was found in the admis- 
sion in evidence of physiological 
charts, or in restricting cross- 
examination. 


An exhaustive discussion of 
“Changes in cost of living or in 
purchasing power of money as 
affecting damages for personal 
injuries or death” is contained in 
the extensive annotation in 12 
ALR2d 611. 


Damages — loss of plaintiff’s 
business profits in personal in- 
jury action. The plaintiff in 
Woschenko v. C. Schmidt & Sons, 
2 NJ 269, 66 A2d 159, 12 ALR2d 
281, sued for personal injuries 
suffered as the result of the ex- 
plosion of a beer barrel. Defend- 
ants were the company which 
brewed the beer contained in the 
barrel, the distributor which had 
installed the barrel and the dis- 
pensing unit to which it was con- 
nected, which contained, among 
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other things, a tank of carbon 
dioxide gas under heavy pres- 
sure, and the employee of the 
distributor who had set up the 
barrel and dispensing unit. 
Reversing the judgment for 
plaintiff in the trial court on the 
ground that the evidence was in- 
sufficient to take to the jury the 
issue of proximate cause as to 
any of the defendants, even as- 
suming that their negligence had 
been established, the New Jer- 
sey Supreme Court, opinion by 
Justice Oliphant, discussed, for 
the guidance of the lower court 
on a retrial, the question of the 
damages recoverable for loss of 
plaintiff’s earning capacity in 
the business owned and operated 
by him, pointing out that where 


COMMENT 


the business in which the plain-| 
tiff in a personal injury action is 
engaged requires the investment 
of substantial capital, is one in 
which he is engaged with others, 
or is one in which he employs 
the labor of others, the measure 
of loss is the value of the plain- 
tiff’s services in the business, the 
evidence must be directed to that 
point, and the income or profits 
derived from the business can- 
not be accepted as a measure of 
earning capacity. 

The annotation in 12 ALR2d 
288 contains an exhaustive dis- 
cussion of “Loss of profits of a 
business in which plaintiff is in- 
terested as a factor in determin- 
ing damages in action for per- 
sonal injuries.” 
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Damages — property of no 
market value. Sarkesian v. 
Cedric Chase Photographic Lab- 
oratories, 324 Mass 620, 87 NE 
2d 745, 12 ALR2d 899, involved 
an action for damages for photo- 
graphic film of the plaintiff 
which was lost while in the pos- 
session of the defendant, opera- 
tor of a film development service. 
The film had been used overseas 
by plaintiff to take pictures of 
various places such as battle- 
fields, bombed areas and concen- 
tration camps, which pictures 
were intended for production of 
albums to be sold to plaintiff’s 
comrades in the Army. Upon 
trial without a jury of an action 
to recover damages for the loss, 
the court refused to rule as re- 
quested that “the plaintiff was 
not entitled to recover any dam- 
ages.” 

Exceptions to this ruling were 
overruled by the Massachusetts 
Supreme Judicial Court, opinion 
by Justice Williams, which held 
that the refusal to so rule was 
not error, since the plaintiff was 
entitled to recover at least the 
expense of replacing the film. 
The court further ruled on the 
recovery of damages for the loss 
of property of no market value, 
to the effect that the ordinary 
measure of damages for the loss 
of such property by a bailee is 
the actual value of the property 
to its owner, whether the action 
is for conversion or breach of 
contract to deliver the property, 
and also ruled on the recovery 
and measure of special damages. 


CASE AND 


COMMENT 


The subject of the extensive | 
appended annotation in 12 ALR 
2d 902 is “Measure of damages 
for conversion or loss of, or dam- 
age to, personal property having 
no market value.” 


Divorce — attack on decree by 
strangers. A decree of divorce 
was granted in Old Colony Trust 
Co. v. Porter, 324 Mass 581, && 
NE2d 135, 12 ALR2d 706, al 
legedly under a false representa- 
tion of the jurisdictional fact of 
residence within the state, and 
one of the divorced parties sub- 
sequently married a person who 
died soon thereafter leaving a 
will which, under the applicable 
law, would be revoked by a valid 
marriage. The executor, and the 
next friend of minor benefici- 
aries, named in the will, sought 
to avoid the effects of the mar- 
riage by a direct attack for vaca- 
tion of the divorce decree, and 
by a collateral attack thereon for 
petitions for allowance of the 
alleged will and for striking out 
the appearance, in opposition 
thereto, of the testatrix’s alleged 
spouse, on the ground that he 
had no interest in the estate and 
no standing to appear as a con- 
testant. 

The action of the trial court in 
sustaining a demurrer to, and 
dismissing, the petition for vaca- 
tion of the divorce decree was 
affirmed on appeal by the Massa- 
chusetts Supreme Judicial Court, 
opinion by Chief Justice Qua, on 
the ground that the petitioners 
were strangers to the divorce de 
cree and possessed other means 
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of protecting their interests ad- 
versely affected by it. 

On the other hand, the exclu- 
sion of evidence as to the invalid- 
ity of the divorce decree, the 
denial of the petition to strike 
out the appearance of the al- 
leged spouse, and the disallow- 
ance of the will on the ground 
of its revocation by marriage of 
the testatrix, were reversed on 
the ground that a divorce decree 
rendered without jurisdiction 
could be attacked collaterally by 
strangers thereto whose inter- 
ests were adversely affected 
thereby. 

The “Standing of strangers 
to divorce proceeding to attack 
validity of divorce decree” is ex- 
haustively discussed in the ap- 
pended annotation in 12 ALR2d 
717. 


Divorce — vacating after re- 
marriage of party. In Bussey v. 
Bussey, 95 NH 349, 64 A2d 4, 
12 ALR2d 151, a divorce hav- 
ing been secured upon a false 
affidavit supporting service by 
publication, without the knowl- 
edge of the libelee, who had been 
induced to go out of the state by 
the libelant, the former filed a 
petition to vacate the decree of 
divorcee as soon as she had 
knowledge thereof, which was 
some nineteen years later and 
after the death of the libelant, 
who had previously remarried 
and had issue by such marriage. 
The petition disclosed property 
owned by the libelant at the time 
of his death. The New Hamp- 
shire Supreme Court, in an opin- 
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ion by Justice Kenison, upheld a 
dismissal of the petition in view 
of the long lapse of time and 
the change of status of innocent 
third parties in reliance on the 
divorce decree. 

The annotation in 12 ALR2d 
153 discusses the power to vacate 
or set aside a divorce decree 
after the remarriage of a party 
to the divorce, and the circum- 
stances under which the power 
will be exercised. 


Federal Anti-Assignment 
Statutes — transfer or assign- 
ments within. Prior to the ren- 
dition of the opinion in United 
States v. Aetna Casualty & Sure- 
ty Co., 338 US 366, 94 L ed 171, 
70 S Ct 207, 12 ALR2d 444, the 
lower Federal courts were in dis- 
agreement as to whether an 
insurance company may bring 
suit in its own name against the 
United States upon a claim to 
which it has become subrogated 
by payment, in whole or part, 
to an insured who would have 
been able to bring an action upon 
such claim under the Federal 
Tort Claims Act. 

This question was answered in 
the affirmative in the Aetna 
Casualty Co. case by the United 
States Supreme Court, in an 
opinion by Mr. Chief Justice 
Vinson. The Federal anti-as- 
signment statute was held not 
to prohibit this result, since as- 
signments by operation of law 
are not within its scope. The 
pertinent procedural rules are 
set forth in the opinion. 

The subject of the annotation 
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in 12 ALR2d 460 is “Transfers 
or assignments within Federal 
anti-assignment statutes.” 


Federal Courts — actions un- 
der Constitution, laws, and 
treaties. In Taylor v. Smith, 
167 F2d 797, 12 ALR2d 1, a 
resident of Illinois, having pur- 
chased an undivided one-third 
interest, in fee simple, in Illinois 
real estate, brought an action in 
a Federal district court for par- 
tition thereof, naming his co- 
tenants, also residents of Illinois, 
as defendants. No diversity of 
citizenship existing, the jurisdic- 
tion of the Federal district court 
was sought to be based on the 
general statute conferring juris- 
diction where the matter in con- 


“The boss just phoned he won’t bein today . . 
remembered my Grandmother is sick.” 
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troversy “arises under the Con- 


stitution or laws of the United 
States,” it being contended by| 


the plaintiff that, the title hay. 
ing been acquired by deed from 
a trustee in bankruptcy, claimed 
by the defendants to be void, a 
Federal question under _ the 
Bankruptcy Act was _ involved. 
This contention was rejected by 
the Seventh Circuit, opinion by 
Circuit Judge Kerner, on the 
ground that the complaint did 
not meet the general requisites 
for jurisdiction of a Federal dis- 
trict court. 

The annotation in 12 ALR2d5 
contains an exhaustive discus- 
sion of “What actions arise un- 
der Constitution, laws, and trea- 
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ties of United States; general 
principles.” 


Foreign Corporations — pur- 
chase within state as doing busi- 
ness. The defendant in Sterling 
Novelty Corp. v. Frank & Hirsch 
Distributing Co., 299 NY 208, 
86 NE2d 564, 12 ALR2d 1435, 
a South African corporation 
which had no branch office in 
New York, did much buying 
there through a New York cor- 
poration. The conclusion that 
the New York corporation acted 
as defendant’s exclusive buying 
agent was regarded as unavoid- 
able under the circumstances, 
which included close identifica- 
tion among the defendant, the 
New York corporation, and a 
South African partnership by 
similarity of name, time of or- 
ganization, interlocking control, 
and intertwining physical set- 
ups. The present action for 
breach of contract was initiated 
by service of summons and com- 
plaint upon an officer of the New 
York corporation. A motion to 
dismiss the complaint for want 
of jurisdiction was denied. 

Upon appeal, the New York 
Court of Appeals, in an opinion 
by Judge Fuld, pronounced cer- 
tain criteria for determination 
of the question as to what local 
activities would render a foreign 
corporation amenable to local 
process and jurisdiction, and 
testing the record by those 
criteria, ample support was 
found for the conclusion of the 
courts below that defendant was, 
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for jurisdictional purposes, do. 
ing business in the state. 

The appended annotation in 
12 ALR2d 1439 seeks to deter: 
mine whether and to what ex. 
tent a foreign corporation, by 
purchasing goods within a state 
for shipment beyond its borders 
is “doing business” for the limit- 
ed purpose of subjecting it to 
suit in the local courts. 


Homicide — in commission of 
felony. The defendant and two 
confederates, in Commonwealth 
v. Almeida, 362 Pa 596, 68 A2d 
595, 12 ALR2d 183, committed 
an armed robbery, and in at- 
tempting to escape, one or more 
of them fired several shots at 
policemen who returned their 
fire. A patrolman off duty, as- 
sisting in the apprehension of 
the criminals, was shot and 
killed. The defendant, having 
been convicted of murder in the 
first degree, based his appeal 
principally upon the theory that 
he would not be guilty of murder 
in the first degree if the fatal 
shot was not fired by one of the 
criminals. The Pennsylvania 
Supreme Court, in an opinion 
by Chief Justice Maxey, rejected 
this contention, taking the posi- 
tion that the death was a proxi- 
mate result of the defendant's 
felonious act, whether the fatal 
bullet was fired by one of the 
criminals or by a policeman, and 
that malice, an essential element 
of murder in the first degree, 
was present because the killing 
resulted from a felonious att 
motivated by malice. 
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that such injuries had been 
caused by some external force. 
Upon appeal, the admission of 
this opinion evidence in proof of 
death from external and violent 
means was approved by the Ohio 
Supreme Court, opinion § by 
Judge Hart, notwithstanding the 
question was an ultimate one for 
the jury. 

The plaintiff, however, was 
held to bear the additional bur- 
den of proof that the death was 
caused by accidental means, and 
there being no direct evidence 
that the insured’s death was ac- 
cidental, the questions arose 
whether proof of injury and 
death from external and violent 
means supported a presumption 
or inference of accidental means 
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within the meaning of the policy, 
and whether such presumption 
or inference was sufficient to 
take the case to the jury, which 
questions were answered in the 
affirmative. 

An exhaustive discussion of 
“Proof of death or injury from 
external and violent means as 
supporting presumption or ip- 
ference of death by accidental 
means within policy of insur. 
ance” is contained in the exten- 
sive annotation in 12 ALR2d 
1264. 


Labor Relations Act — su)- 
jects of mandatory collectiv 
bargaining. All three members 
of the Seventh Circuit agreed in 
Inland Steel Co. v. National La- 


“Am I supposed to stop every time a man whistles at me?” 
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bor Relations Board, 170 F2d 
247, 12 ALR2d 240, that retire- 
ments and pension plans are a 
permissible subject of the collec- 
tive bargaining required by the 
National Labor Relations Act as 
amended, but disagreed as to the 
constitutionality of the provision 
of such act which withholds its 
benefits from unions the officers 
of which shall fail to file an af- 
fidavit of nonmembership in or 
affiliation with subversive or- 
ganizations. 


The annotation in 12 ALR2d 
265 collects and examines the 
decisions of the courts, together 
with a selection of relevant deci- 
sions of the National Labor Rela- 
tions Board, which involve “Sub- 
jects of mandatory collective 
bargaining under Federal Labor 
Relations Act.” 


Parent and Child — action for 
causing neglect of family duties. 
The infant plaintiffs in Henson 
v. Thomas, 231 NC 173, 56 SE 
2d 432, 12 ALR2d 1171, by their 
next friend, brought an action 
to recover damages for aliena- 
tion by the defendant of their 
mother’s affections, for criminal 
conversation with the mother, 
and for causing her to neglect 
her family duties. It was al- 
leged that the mother was in- 
duced by defendant to leave 
home and go to other cities on 
various occasions where she en- 
gaged in illicit relations with 
him, that the father was thereby 
goaded into leaving home, and 
that the defendant thereby 
caused loss to the plaintiffs of 
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the companionship, guidance 
and care of their parents and 
brought disgrace upon them t 
their great hurt and damage 
There was no allegation of aban. 
donment. 

The Supreme Court of North 
Carolina, in an opinion by Jus. 
tice Barnhill, holding that there 
was no common law or statutory 
sanction for the cause of action, 
declared that the mother con. 
mitted no legal wrong for which 
redress may be had in a court of 
law, that the defendant incurred 
no greater liability than that at- 
tached by law to her act, and 
that social considerations and 
the alleged advisability of pro- 
tecting the family relation by 
upholding the action were argu- 
ments more properly addressed 
to the legislature. 


The subject of the annotation 
in 12 ALR2d 1178 is “Right of 
child or parent to recover for 
alienation of other’s affections 
and right of child to recover for 
criminal conversation with par- 
ent or causing parent to neglect 
family duties.” 





Statute of Frauds — wndeliv- 


ered lease, contract, or memo- 


randum as satisfying. In Gall 


v. Brashier, 169 F2d 704, 12 
ALR2d 500, the owners of land, 
after orally agreeing to give an 
oil and gas lease, and signing 
without delivering the proposed 
lease, leased the properties to 
was 
brought in a Federal court for 
specific performance or dam- 


someone _ else. Action 


ages. 
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The Tenth Circuit, applying 
the law of Oklahoma, determined 
that law to be that the unde- 
livered lease satisfied the re- 
quirement of the statute of 
frauds of a memorandum signed 
by the party to be charged. The 
opinion is by Chief Judge Phil- 
lips. 

The annotation in 12 ALR2d 
508 collates the cases which dis- 
cuss the question of whether or 
not an undelivered lease or con- 
tract (other than for the sale of 
land), or an undelivered memo- 
randum thereof, satisfies the 
statute of frauds. 


Statutes — effect of compila- 
tion or revision. The petitioner 
for a writ of habeas corpus in 
Ex Parte Haley, — Okla —, 210 
P2d 653, 12 ALR2d 416, was 
arrested and confined under ar- 
raignment on an information 
charging him with the operation 
of a bookmaking establishment 
contrary to the provisions of a 
designated statute. The statute 
had originally been submitted 
to the people and approved upon 
referendum, but the contention 
of the petitioner that the refer- 
endum election was illegally con- 
ducted was accepted by the 
Oklahoma Supreme Court, opin- 
ion by Justice Luttrell, as estab- 
lished for purposes of the case. 
However, the further contention 
of the petitioner that the statute, 
although included in a subse- 
quent compilation of the laws 
of the state, was not in force as 
a law thereof because the com- 
pilers had not been granted au- 
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thority to revise the laws, but 
merely to compile, codify, and 
annotate existing statutes, was 
rejected by the court on the 
ground of the subsequent adop- 
tion of the compilation by the 
legislature, which was also held 
to have authority to re-enact the 
law notwithstanding its failure 
of adoption upon referendum. 

The annotation in 12 ALR2d 
423 discusses “‘Legislative adop- 
tion of compiled cr revised stat- 
utes as giving effect to former 
repealed or suspended provisions 
included therein.” 


Surface Waters — liability for 
raising land level. Preparatory 
to building on his lot, defend- 
ant in Mason v. Lamb, 189 Va 
348, 53 SE2d 7, 12 ALR2d 1332, 
filled in a depression in the usual 
manner, thereby preventing the 
continuation of accumulation 
therein of water from other lots 
and also causing water falling 
on his lot to be diffused over a 
comparatively level surface and 
drain to lower surfaces, includ- 
ing the lot of plaintiffs. The ag- 
gregate of this water, water 
from other adjoining lots and 
from the roof of plaintiffs’ own 
huge skating rink caused con- 
siderable damage to plaintiffs’ 
building and business. The dam- 
age allegedly could have been 
avoided by constructing a ditch 
across plaintiffs’ lot to a drain- 
age system. 

A judgment for defendant, 
entered upon sustaining a motion 
to strike the evidence, was af- 
firmed by the Supreme Court of 
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Appeals of Virginia, in an opin- 
ion by Justice Eggleston, which, 
applying a modified common-law 
rule or “common enemy doc- 
trine’”’ with respect to surface 
water concluded that the evi- 
dence on behalf of plaintiffs 
failed to support a cause of ac- 
tion either on the count of 
obstructing the natural flow of 
surface water in a wanton, un- 
necessary, and careless manner, 
or on the count of negligently 
and unnecessarily pouring a 
great volume of surface water 
upon plaintiffs’ property. 

The appended annotation in 
12 ALR2d 1338 collects and dis- 
cusses the cases considering the 
legal problems arising when sur- 
face water is so diverted by im- 
provements resulting in a gen- 


“Want 





to race?” 





COMMENT 


eral elevation of the surface of 
the land that it passes onto, or 
fails to leave, the land of another 
which would not be burdened 
with such surface water if the 
land had been left in its natural 
state. 


Taxes setoff of barred 
claims. The New York Court 
of Appeals, in an opinion by 
Chief Judge Loughran, held in 
National Cash Register Co. v. 
Joseph, 299 NY 200, 86 NE2d 
561, 12 ALR2d 812, that a claim 
for sales taxes alleged to have 
been erroneously collected may 
be pleaded in recoupment of an 
alleged sales tax deficiency for 
the same period even though the 
time for filing a claim for a re 
fund has expired. 
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Ten Promises of a 
Good Citizen 


. I will vote at all elections. I will inform myself on candi- 


dates and issues and will use my greatest influence to see 
that honest and capable officials are elected. I will accept 
public office when I can serve my community or my country 
thereby. (Note—In recent elections half of the eligible 
voters did not bother to vote for anyone!) 


. I will serve on a jury when asked. 
. I will respect and obey the laws. I will assist public offi- 


cials in preventing crime and the courts in giving evidence. 


. I will pay my taxes understandingly (if not cheerfully) 


but will oppose unnecessary federal, state or local expen- 
ditures. 


. I will work for peace but will dutifully accept my respon- 


sibilities in time of war and will respect the flag of the 
United States of America. 


. In thought, expression and action; at home, at school and 


in all my contacts, I will avoid any group prejudice based 
on ¢class, race or religion. 


. I will support our system of free public education by doing 


everything I can to improve the schools in my own com- 
munity. 


. I will try to make my community a better place in which 


to live. 


. I will practice and teach the principles of good citizenship 


in my own home and in my other relationships. 


. I will oppose those who seek gradually to destroy economic 


liberty and convert our nation into a fascistie or socialistic 
state. 


Shepard’s Citations 


Colorado Springs 
Colorado 


Copyright, 1950 by Shepard's Citations, Inc. 
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The subject of the appended 
annotation in 12 ALR2d 815 is 
“Claim of government against 
taxpayer (or one in privity with 
him) which is barred by lapse 
of time as available to defeat or 


diminish claim of taxpayer 
against government, or vice 
versa.” 

Tenant — protection of pos- 


session against stranger. The 
plaintiff in Heroux v. Katt, — 
RI —, 68 A2d 25, 12 ALR2d 
1186, an action of trespass and 
ejectment, was a lessee for years 
of premises a substantial portion 
of which was encroached upon 
by a building of the defendants, 
adjoining landowners. The por- 
tion of the premises not oc- 
cupied by defendants was in 


“For the tenth time, Miss Leeds, it’s not for you!” 
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actual possession of a partner. 
ship consisting of the plaintiff 
and another. Neither title to 
the reversion nor the right of 
the plaintiff to exclusive posses- 
sion was controverted in the 
case. 

Direction of a verdict for 
plaintiff was approved by the 
Supreme Court of Rhode Island 
in an opinion by Chief Judge 
Flynn, rejecting contentions of 
the defendants, who had filed no 
special or equitable plea, (1) 
that trespass and ejectment was 
not the proper remedy because 
(a) the only proper remedy was 
in equity, (b) an execution to 
the sheriff would be ineffective 
to deliver possession; (2) that 
an action of trespass and eject- 
ment must be brought by the 
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possessor of the fee to the rever- 
sionary interest and may not be 
brought by a mere lessee for 
years; and (3) that if the action 
is properly brought by the “par- 
ty in possession,” the partners 
should have been the parties 
plaintiff. 

The extensive annotation in 
12 ALR2d 1192 deals exhaustive- 
ly with the remedial rights of a 
lessee or other tenant against a 
stranger for interference with 
his right of possession, whether 
by direct invasion, by indirect 
interruption, or by excluding 
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him from the property. 


Warranty — “‘sale by sample.” 
The Colorado Supreme Court, 
opinion by Justice Moore, held 
in Lindsey v. Stalder, — Colo —, 
208 P2d 83, 12 ALR2d 519, that 
a sale of rough, green, alder 
lumber is not rendered one by 
sample, carrying with it a war- 
ranty of correspondence to sam- 
ple, by the fact that the seller 


Good 
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showed the buyer a small piece 
of alder wood, saying, “Here’s 
what it looks like,’ where the 
buyer in ordering the lumber 
relied chiefly on the recommen- 
dation of his own employees, and 
knew that the seller had never 
handled any alder lumber and 
was not at all familiar therewith, 

It was further held that since 
it did not appear that the seller 
was informed of the buyer's 
purpose, or that the buyer, who 
knew that the seller had never 
before handled lumber of the 
particular kind, relied on the 
seller’s skill, no warranty by the 
seller of fitness for the buyer's 
purpose could be implied, and 
nonconformity to the descrip- 
tion under which the lumber was 
sold was also held not to have 
been established. 

The extensive annotation in 
12 ALR2d 524 contains an ex- 
haustive discussion of ‘What 
amounts to a ‘sale by sample’ 
as regards warranties.” 


Law 


“That law may be set down as good which is certain in 
meaning, just in precept, convenient in execution, agreeable 
to the form of government, and productive of virtue in those 
that live under it.”—Francis Bacon. 


Legal Stenog’s Lament 
Oh, the telephone is ringing and the typewriter is swinging 
And I never get a chance to do my filing; 
Just when things are looking better, then I take another letter 
And I never get a chance to do my filing. 
Now clients come and clients go, with smokey pipes and 
butts; 
But still the papers pile and pile until I’m going NUTS! 
Now the shorthand’s getting hazy, and I think I’m going 
crazy, 
*Cause I never get a chance to do my filing. 
—By Claire S. Larkin, Media, Pa, 
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